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C O U . R T I S  I N S T R U C T I O N S  T O  THE J U R Y  

Members of t h e  J u r y :  

You have heard a l l  o f  t h e  ev idence  i n  t h i s  c a s e  and i n  a  

moment w i l l  hear  t h e  arguments of '  counsel  f o r  t h e  p a r t i e s ,  b u t  

f i r s t  i t  i s  my du ty  t o  g i v e  y o u . t h e  i n s t r u c t i o n s  of t h e  Court 

c o n c e r n i n g  t h e  law a p p l i c a b l e  t o  t h i s  case .  

I t  i s  your du ty  as j u r o r s  t o  f o l l o w  t h e  law as I s h a l l  

s t a t e  i t  t o  you,  and t o  app ly  t h a t  law . t o  t h e  f a c t s  a s  you f i n d  

them from t h e  ev idence  in  t h e  case .  You a r e  n o t  t o  s i n g l e  out  

one i n s t r u c t i o n  a lone  as s t a t i n g  t h e  l a w ,  b u t  must c o n s i d e r  t h e  

i n s t r ' u c t i o n s  as  a whole. Ne i the r  a r e  you t o  be concerned w i t h  

t h e  wisdom of  a n y  r u l e  of law s t a ' t e d  by me' .  



R e g a r d l e s s  o f  any  o p i n i o n  y o u  may have  as  t o  wha t  t h e  l a w  i s  

o r  o u g h t  t o  be, i t  w o u l d  be  a  v i o l a t i o n  of  y o u r  s w o r n  d u t y  t o  

b a s e  a  v e r d i c t  upon any  v i e w  o f  t h e  l a w  o t h e r  t h a n  t h a t  g i v e n  i n  

t h e  i n s t r u c t i o n s  o f  t h e  C o u r t ,  j u s t  as i t  w o u l d  a l s o  b e  a  

v i o l a t i o n  o f  y o u r  sworn  d u t y ,  as j u d g e s  o f  t h e  f a c t s ,  t o  b a s e  a  

v e r d i c t  u p o n  a n y t h i n g  o t h e r  t h a n  t h e  e v i d e n c e  i n  t h e  case.  

I n  d e c i d i n . g  t h e  f a c t s  o f  t h i s  case  y o u  m u s t  n o t  b e  swayed b y  

b i a s  o r  p r e j u d i c e  o r  f a v o r  as t o  any  p a r t y .  Our s y s t e m  of l a w  

d o e s  n o t  p e r m i t  j u r o r s  t o  b e  g o v e r n e d  by p r e j u d i c e  o r  s y m p a t h y  o r  

p u b l i c  o p i n i o n .  B o t h  t h e  p a r t i e s  and t h e  p u b l i c  e x p e c t  t h a t  y o u  

w i l l  c a r e f u l l y  and i m p a r t i a l l y  c o n s i d e r  a l l  o f  t h e  e v i d e n c e  i n  

t h e  c a s e ,  f o l l o w  t h e  l a w  as s t a t e d  b y  t h e  C o u r t ,  and r e a c h  a  j u s t  

v e r d i c t  r e g a r d l e s s  o f  t h e  consequences.  

T h i s  c a s e  s h o u l d  be c o n s i d e r e d  and d e c i d e d  b y  y o u  as an 

a c t i o n  b e t w e e n  p e r s o n s  o f  e q u a l  s t a n d i n g  i n  t h e  commun i t y ,  and 

h d l d i n g  t h e  sane o r  s i m i l a r  s t a t i o n s  i n  l i f e .  A c o r p o r a t i o n  o r  

p a r t n e r s h i p  i s  e n t i t l e d  t o  t h e  same f a i r  t r i a l  a t  y o u r  hands as a  

p r i v a t e  i n d i v i d u a l .  The l a w  i s  no r e s p e c t e r  o f  p e r s o n s ;  a l l  

p e r s o n s ,  i n c l u d i n g  c o r p o r a t i o n s  and p a r t n e r s h i p s ,  s t a n d  e q u a l  

b e f o r e  t h e  ?aw and a r e  t o  b e  d e a l t  w i t h  as e q u a l s  i n  a  c o u r t  o f  

j u s t i c e .  



When a c o r p o r a t i o n  o r  p a r t n e r s h i p  i s  i n v o l v e d ,  o f  c o u r s e ,  i t  

may a c t  o n l y  t h r o u g h  n a t u r a l  p e r s o n s  as i t s  a g e n t s ,  p a r t n e r s  o r  

e m p l o y e e s ;  and, i n  g e n e r a l ,  any  agen t ,  p a r t n e r  o r  emp loyee  o'f a  

c o p r o r a t i o n  o r  p a r t n e r s h i p  may b i n d  t h e  c o r p o r a t i o n  o r  

p a r t n e r s h i p  b y  h i s  a c t s  and d e c l a r a t i o n s  made w h i l e  a c t i n g  w i t h i n  

t h e  s c o p e  of  h i s  a u t h o r i t y  d e l e g a t e d  t o  h i m  b y  t h e  c o r p o r a t i o n  o r  

p a r t n e r s h i p ,  o r  w i t h i n  t h e  s c o p e ' o f  h i s  d u t i e s  as an emp loyee  o f  

t h e  c o r p o r a t i o n  o r  p a r t n e r s h i p .  

As s t a t e d  e a r l . i e r ,  i t  i s  y o u r  d u t y  t o  d e t e r m i n e  t h e  f a c t s ,  

a n d  i n  s o  d o i n g  y o u  mus t  c o n s i d e r  o n l y  t h e  e v i d e n c e  I have  

a d m i t t e d  i n  t h e  case.  The t e r m  " e v i d e n c e N  i n c l u d e s  t h e  sworn  

t e s t i m o n y  o f  t h e  w i t n e s s e s  and . t h e  e x h i b i t s  a d m i t t e d  i n  t h e  

r e c o r d .  

Remember t h a t  any  s t a t e m e n t s ,  o b j e c t i o n s  o r  a rgumen ts  made 

b y  t h e  l a w y e r s  a r e  n o t  e v i d e n c e  i n  t h e  c a s e ,  The f u n c t i o n  o f  t h e  

l a w y e r s  i s  t o  p o i n t  o u t  t h o s e  t h i n g s  t h a t  a r e  most  s i g n i f i c a n t  o r  

m o s t  h e l p f u l  t o  t h e i r  s i d e  o f  t h e  case,  and i n  so d o i n g ,  t o  c a l l  

y o u r  a t t e n t i o n  t o  c e r t a i n  f a c t s  o r  i n f e r e n c e s  t h a t  m i g h t  

o t h e r w i s e  e s c a p e  y o u r  n o t i c e .  

I n  t h e  f i n a l  a n a l y s i s ,  however ,  i t  i s  y o u r  own r e c o l l e c t i o n  

and i n t e r p r e t a t i o n  o f  t h e  e v i d e n c e  t h a t  c o n t r o l s  i n  t h e  case.  

What t h e  l a w y e r s  s a y  i s  n o t  b i n d i n g  upon y o u .  

So, w h i l e  y o u  s h o u l d  c o n s i d e r  o n l y  t h e  e v i d e n c e  i n  t h e  case,  

y o u  a r e  p e r m i t t e d  t o  d r a w  s u c h  r e a s o n a b l e  i n f e r e n c e s  f r o m  t h e  

t e s t i m o n y  and e x h i b i t s  a s  y o u  f e e l  a r e  j u s t i f i e d  i n  t h e  l i g h t  o f  

common e x p e r i e n c e .  I n  o t h e r  words ,  you  may make d e d u c t i o n s  and 



r e a c h  c o n c l u s i ~ n s  w h i c h  r e a s o n  and common s e n s e  l e a d  you t o  d r a w  

f r o m  t h e  f a c t s  w h i c h  h a v e  b e e n  e s t a b l i s h e d  b y  t h e  t e s t i m o n y  and 

e v i d e n c e  i n  t h e  case .  
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Now, 1 h a v e  s a i d  t h a t  y o u  mus t  c o n s i d e r  a l l  o f  t h e  e v i d e n c e .  

T ' h i s  d o e s  n o t  mean, however ,  t h a t  y o u  mus t  a c c e p t  a l l  o f  t h e  

e v i d e n c , e  as  t r u e  o r  a c c u r a t e .  

You a r e  t h e  s o l e  j u d g e s  o f  t h e  c r e d i b i l i t y  or 

m b e l i e v a b i l i t y "  o f  e a c h  w i t n e s s  and t h e  w e i g h t  t o  b e  g i v e n  t o  h i s  

t e s t i m o n y .  I n  w e i g h i n g  t h e  t e s t i m o n y  o f  a  w i t n e s s  y o u  s h o u l d  

c o n s i d e r  h i s  r e l a t i o n s h i p  t o  t h e  ~ i a i n t i f f  o r  t o  t h e  De fendan t ;  

h i s  i n t e r e s t ,  if any, i n  t h e  ou tcome of  t h e  case;  h i s  manner o f  

t e s t i f y i n g ;  h i s  o p p o r t u n i t y  t o  o b s e r v e  o r  a c q u i r e  k n o w l e d g e  

c o n c e r n i n g  t h e  f a c t s  a b o u t  w h i c h  he t e s t i f i e d ;  h i s  c a n d o r ,  

f a i r n e s s  and i n t e l l i g e n c e ;  and t h e  e x t e n t  t o  w h i c h  he  has  been 

s u p p o r t e d  o r  c o n t r a d i c t e d  by o t h e r  c r e d i . b l e  e v i d e n c e .  You may, 

i n  s h o r t ,  a c c e p t  o r  r e j e c t  t h e  t e s t i m o n y  o f  any  w i t n e s s  i n  w h o l e  

o r  i n  p a r t .  

A l s o ,  t h e  w e i g h t  o f  t h e  e v i d e n c e  i s  n o t  n e c e s s a r i l y  

d e t e r m i n e d  b y  t h e  number o f  w i t n e s s e s  t e s t i f y i n g  as t o  t h e  

e x i s t e n c e  o r  n o n - e x i s t e n c e  o f  any  f a c t .  You may f i n d  t h a t  t h e  

t e s t i m o n y  o f  a  s m a l l e r  number o f  w i t n e s s e s  as t o  any  f a c t  i s  more  

c r e d i b l e  t h a n  t h e  t e s t i m o n y  o f  a l a r g e r  number o f  w i t n e s s e s  t o  

t h e  c o n t r a r y .  



A witness may be discredited or "impeached* by 

contradictory &vidence, by a showing that h.e testified f'alsely 

concerning a material matter, or by evidence t h a t  at some other 

time the witness has said or done something, or has  failed to say 

or do something, which i s  inconsistent with the witness8 present 

testimony. 

If you believe that any witness has been so impeached, then 

it i s  your exclusive province to give the testimony o f  t h a t  

witness such credibility or weight, i f  any, as you may think it 

deserves. 



The r u l e s  o f  e v i d e n c e  p r o v i d e  t h a t  if s c i e n t i f i c ,  t e c h n i c a l ,  

.o r  o t h e r  s p e c i a l i z e d  knowledge  m i g h t  a s s i s t  the  j u r y  i n  

u n d e r s t a n d i n g  t h e  e v i d e n c e  o r  i n  d e t e r m i n i n g  a f a c t  i n  i ssue , .  a  

w i t n e s s  q u a l i f i e d  as an e x p e r t  by knowledge, s k i l l ,  expe r i ence ,  

t r a i n i n g ,  o r  e d u c a t i o n ,  may t e s t i f y  and s t a t e  h i s  o p i n i o n  

c o n c e r n i n g  such  m a t t e r s .  

You s h o u l d  c o n s i d e r  each e x p e r t  o p i n i o n  r e c e i v e d  i n  e v i d e n c e  

i n  t h i s  case and g i v e  i t  such  w e i g h t  as you may t h i n k  i t  deserves .  

If y o u  s h o u l d  d e c i d e  t h a t  t h e  o p i n i o n  o f  an e x p e r t  w i t n e s s  i s  n o t  

b a s e d  upon s u f f i c i e n t  e d u c a t i o n  and expe r i ence ,  o r  if you s h o u l d  

c o n c l u d e  t h a t  t h e  reasons  g i v e n  i n  s u p p o r t  o f  t h e  o p i n i o n  a r e  n o t  

sound, o r  t h a t  t h e  o p i n i o n  i s  ou twe ighed  by  o t h e r  ev idence ,  t h e n  

y o u  m a y  d i s r e g a r d  t h e  o p i n i o n  e n t i r e l y .  



I n  a  c i v i l  a c t i o n  s u c h  as t h i s  t h e  p a r t y  a s s e r t i n g  a  c l a i m ,  

a s  h e r e a f t e r  d e s c r i b e d ,  has t h e  b u r d e n  o f  p r o v i n g  e v e r y  e s s e n t i a l  

e l e m e n t  o f  h i s  c l a i m  b y  a  " p r e p o n d e r a n c e  o f  t h e  e v i d e n c e . "  ' A  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ' m e a n s  s u c h  e v i d e n c e  as, when 

c o n s i d e r e d  and compared w i t h  t h a t  opposed  t o  i t ,  has m o r e  

c o n v i n c i n g  f o r c e  and p r o d u c e s  i n  y o u r  m i n d s  a  b e l i e f  t h a t  wha t  i s  

s o u g h t  t o  b e  p r o v e d  i s  more  l i k e l y  t r u e  t h a n  n o t  t r u e .  I n  o t h e r  

words ,  t o  e s t a b l i s h  a  c l a i m  b y  a  " p r e p o n d e r a n c e  o f  t h e  e v i d e n c e "  

m e r e l y  means t o  p r o v e  t h a t  t h e  c l a i m  i s  more  l i k e l y  so t h a n  n o t  

S O .  

Where more  t h a n  one c l a i m  i s  i n v o l v e d ,  as i n  t h i s  case ,  y o u  

s h o u l d  c o n s i d e r  each  c l a i m ,  and t h e  e v i d e n c e  p e r t a i n i n g  t o  i t ,  

s e p a r a t e l y ,  as y o u  w o u l d  had each c l a i m  been  t r i e d  . b e f o r e  y o u  

s e p a r a t e l y ;  b u t  i n  d e t e r m i n i n g  any f a c t  i n  i s s u e  y o u  may c o n s i d e r  

t h e  t e s t i m o n y  o f  a l l  o f  t h e  w i t n e s s e s ,  r e g a r d l e s s  o f  who may have  

c a l l e d  them, and a l l  t h e  e x h i b i t s ' r e c e i v e d  i n  e v i d e n c e ,  

r e g a r d l e s s  o f  who may have p r o d u c e d  them. 

1.f a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  does n i t  s u p p o r t  each  

e s s e n t i a l  e l e m e n t  o f  a  c l a i m ,  t h e n  t h e  j u r y  s h o u l d  f i n d  a g a i n s t  

t h e  p a r t y  h a v i n g  t h e  b u r d e n  o f  p r o o f  as t o  t h a t  c l a i m .  



SHERMAN ACT 

I n  t h i s  c a s e  P l a i n t i f f  c l a i m s  t h a t  t h e  D e f e n d a n t s  v i o l a t e d  

T i t l e  15, U n i t e d  S t a t e s  Code, S e c t i o n s  1 an,d 2, commonly known as  

t h e  Sherman A c t ,  w h i c h  i s  a p a r t  of  t h e  a n t i t r u s t  l a w s  o f  t h e  

~ n i t ' e d  S t a t e s .  

S e c t i o n  1 of  t h e  Sherman Ac t  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

E v e r y  c o n t r a c t ,  c o m b i n a t i o n  i n  t h e  f .o rm o f  t r u s t  o r  
o t h e r w i s e ,  o r  c o n s p i r a c y  i n  r e s t r a i n t  o f  t r a d e  o r  
commerce among t h e  s e v e r a l  S t a t e s  i s  d e c l a r e d  i l l e g a l .  

S e c t i o n  2 o f  t h e  Sherman Ac t  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

E v e r y  p e r s o n  who s h a l l  m o n o p o l i z e ,  o r  a t t e m p t  t o  
m o n o p o l i z e ,  o r  comb ine  o r  c o n s p i r e  w i t h  any  o t h e r  
p e r s o n  t o  m o n o p o l i z e ,  any  p a r t  o f  t r a d e  o r  commerce, 
s h a l l  h a v e  v i o l a t e d  t h e  a n t i t r u s t  l a w s  o f  t h e  U n i t e d  
S t a t e s .  

The g e n e r a l  o b j e c t i v e s  o f  t h e  a n t i t r u s t  l aws ,  i n c l u d i n g  t h e  

Sherman A c t ,  a r e  t o  p r e s e r v e  and advance o u r  s y s t e m  o f  f r e e  and 

o p e n  c o m p e t i t i o n ,  and t o  s e c u r e  t o  e v e r y o n e  an e q u a l  o p p o r t u n i t y  

t o  engage  i n  t h e  b u s i n e s s  t r a d e  and commerce o f  t h i s  C o u n t r y - - a  

p o l i c y  w h i c h  i s  t h e , p r i m a r y  f e a t u r e  o f  o u r  p r i v a t e  e n t e r p r i s e  

s y s t e m .  The  l a w  p r o m o t e s  t h e  c o n c e p t  t h a t ' f r e e  c o m p e t i t i o n  

y i e l d s  t h e  b e s t  a l l o c a t i o n  o f  economic  r e s o ' u r c e s ,  b u t  i t  a l s o  

r e c o g n i z e s  t h a t  i n  t h e  n a t u r a l  o p e r a t i o n  o f  o u r  economic  s y s t e m  

some c o m p e t i t o r s  a r e  g o i n g  t o  l o s e  b u s i n e s s  w h i l e  o t h e r s  p r ' o s p e r .  



INTERSTATE COMMERCE 

The t e r m  " i n t e r s t a t e  commerce" r e f e r s  t o  b u s i n e s s  t r a n s a c t e d  

a c r o s s  s t a t e  l i n e s  o r  b e t w e e n  p e r s o n s  o r  e n t i t i e s  h a v i n g  t h e i r  

r e s i d e n c e s  o r  b u s i n e s s e s  i n  d i f f e r e n t  s t a t e s .  It d i f f e r s  f r o m  

i n t r a s t a t e  commerce w h i c h  i s  b u s i n e s s  done  w i t h i n  a  s i n g l e  s t a t e .  

T h e r e  c a n  be no  v i o l a t i o n  o f  t h e  Sherman A c t  u n l e s s  y o u . d e t e r m i n e  

t h a t  t h e  a c t i v i t i e s  o f  t h e  D e f e n d a n t s  as c h a l l e n g e d  b y  t h e  

P l a i n t i f f  h a v e  a c t u a l l y  o c c u r r e d  ' i n  i n t e r s t a t e  commerce o r ,  i f  

done  w i t h i n  t h i s  s t a t e ,  t h a t  s u c h ' a c t i v i t i e s  c o n s t i t u t e d  a  

r e s t r a i n t  on i n t e r s t a t e  commerce i n v o l v i n g  a  n o t  i n s u b s t a n t i a l  

amount  o f  s u c h  commerce. I n  o t h e r  words,  i t  i s  n o t  n e c e s s a r y  

t h a t  t h e  d i s p u t e d  t r a n s a c t i o n s  be shown t o  b e  i n t e r s t a t e  

t r a n s a c t i o n s  i n  and o f  t h e m s e l v e s  so  l o n g  as s u c h  t r a n s a c t i o n s  

a r e  shown t o  have  a f f e c t e d  i n t e r s t a t e  commerce i n  a  n o t  

i n s u b s t a n t i a l  way. 



R E L E V A N T  MARKET 

I n ' c o n s i d e r i n g  t h e  l a w  r e l a t i v e  t o  t h e s e  a l l e g a t i o n s  o f  

v i o l a t i o n s  o f  S e c t i o n s  1 and 2 o f  t h e  Sherman A c t ,  i t  w i l l  be  

n e c e s s a r y  f o r  y o u  t o  d e t e r m i n e  t h e  r e l e v a n t  m a r k e t  o r  s u b m a r k e t  

i n  t h i s  c a s e .  

T h e  r e l e v a n t  m a r k e t  c o n s i s t s  o f  t w o  d i m e n s i o n s :  t h e  

g e o g r a p h i c  m a r k e t  and t h e  p r o d u c t / s e r v i c e  m a r k e t .  The r e l e v a n t  
. . 

g e o g r a p h ' i c  m a r k e t  i s . t h e  a r e a  of  e f f e c t i v e  c o m p e t i t i o n .  The 

o u t e r  b o u n d a r i e s  o f  a  r e l e v a n t  p r o d u c t / s e r v i c e  m a r k e t  a r e  

d e t e r m i n e d  b y  t h e  r e a s o n a b l e  i n t e r c h a n g e a b i l i t y  o f  u s e  o r  t h e  

c r o s s - e l  a s t i c i  t y  o f  demand be tween  t h e  p r o d u c t / s e r v i c e  i t s e l f  and 

s u b s t i t u t e s  f o r  i t .  

W i t h i n  a  b r o a d  p r o d u c t / s e r v i c e  m a r k e t ,  w e l l - d e f i n e d  

s u b m a r k e t s  m a y  e x i s t - w h i c h ,  i n  t hemse lves ,  c o n s t i t u t e  

p r o d u c t / s e r v i c e  m a r k e t s  f o r  a n t i t r u s t  pu rposes .  The b o u n d a r i e s  

o f  s u c h  a  s u b m a r k e t  may be d e t e r m i n e d  b y  e x a m i n i n g  such  p r a c t i c a l  

f a c t o r s  a s :  (1)  i n d u s t r y  o r  p u b l i c  r e c o g n i t i o n  o f  t h e  subm,arket  

a s  a  s e p a r a t e  e c o n o m i c  e n t i t y ;  ( 2 )  t h e  p r o d u c t ' s  o r  s e r v i c e ' s  

p e c u l i a r  c h a r a c t e r i s t i c s  and uses ;  ( 3 1  u n i q u e  p r o d u c t i o n  

f a c i l i t i e s ;  ( 4 )  d i s t i n c t  cus tomers ;  (5) d i s t i n c t  p r i c e s ;  (6) 

s e n s i t i v i t y  t o  p r i c e  changes;  and ( 7 )  s p e c i a l i z e d  v e n d o r s .  No 

o n e  f a c t o r  i s  n e c e s s a r i l y  d e c i s i v e ,  b u t  t h e  m o r e  o f  t h e s e  f a c t o r s  

t h a t  t h e  p a r t i c u l a r  s u b m a r k e t  f u l f i l l s ,  t h e  more  l i k e l y  i t  i s  a 

s e p a r a t e  s u b m a r k e t .  



P l a i n t i f f  c l a i m s ,  and Defendants  d i s p u t e ,  t h a t  t h e  r e l e v a n t  

g e o r g r a p h i c  m a r k e t  i s  t h e  A u s t i n  M e t r o p o l i t a n  S t a t i s t i c a l  Area 

w h i c h  c o n s i s t s  o f  T r a v i s ,  Hays and W i l l i a m s o n  Coun t i es .  

P l a i n t i f f  con tends  t h a t  t h e , " o n e - h o u r t '  o r  " m i n i l a b "  b u s i n e s s  

c o n s t i t u t e s  a  r e l e v a n t  submarket  of t h e  b r o a d e r  p h o t o f i n i s h i n g  

m a r k e t .  De fendan ts  d i s p u t e  t h a t  t h e  "one -hou rn  o r  " m i n i l a b  

b u s i n e s s "  i s  a r e l e v a n t  submarket .  You must d e t e r m i n e  t h i s  

d i s p u t e .  ' 

When I r e f e r ' t o  a  " r e l e v a n t  m a r k e t u  h e r e a f t e r  i n  t h e s e  

i n s t r u c t i o n s ,  I mean a  r e l e v a n t  ma rke t  o r  submarket .  



(":::.. 

MONOPOLIZATION CLAIM 

P l a i n t f f f  c l a i m s  t h a t  B a c k - I n - A - F l a s h ,  L td . ,  a c t i n g  t h r o u g h  

i t s  g e n e r a l  p a r t n e r s ,  H u b e r t  H. Ingraham,  J r . ,  and G e r a l d  L. 

McNaron, u n l a w f u l l y  m o n o p o l i z e d  i n t e r s t a t e  t r a d e  o r  commerce i n  

t h e  r e l e v a n t  m a r k e t  i n  v i o l a t i o n  o f  S e c t i o n  2 o f  t h e  Sherman A c t .  

T h e r e  a r e  t w o  e s s e n t i a l  e l e m e n t s  w h i c h  t h e  P l a i n t i f f  mus t  p r o v e  

b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  o r d e r  t o  e s t a b l i s h  i t s  

c l a i m  o f  u n l a w f u l  m o n o p o l i z a t i o n ;  as f o l l o w s :  

F i r s t :  T h a t  B a c k - I n - A - F l a s h ,  Ltd. ,  p o s s e s s e d  m o n o p o l y  
power  i n  a  r e l e v a n t  m a r k e t ;  

'Second: T h a t  B a c k - I n - A - F l a s h ,  t t d . ,  w i l l f u l l y  a c q u i r e d  
o r  m a i n t a i n e d  t h a t  power  as d i s t i n g u i s h e d  f r o m  g r o w t h  
o r  d e v e l o p m e n t  as a  consequence o f  a  s u p e r i o r  p r o d u c t  
o r  s e r v i c e ,  b u s i n e s s  acumen, o r  h i s t o r i c  a c c i d e n t .  

W i t h  r e g a r d  to t h e  f i r s t  e lemen t ,  "monopo ly  p o w e r u  i s  t h e  

power  e i t h e r  t o  t h w a r t ,  t o  e x c l u d e ,  t o  e l i m i n a t e  c o m p e t i t i o n  o r  

t o  c o n t r o l  p r i c e s .  I n  d e t e r m i n i n g  w h e t h e r  B a c k - I n - A - F l a s h ,  L t d . ,  

p o s s e s s e d  m o n o p o l y  power, y o u  a r e  i n s t r u c t e d  t h a t  such  power 

o r d i n a r i l y  may b e  i n f e r r e d  f r o m  a  p r e d o m i n a t e  s h a r e  o f  t h e  m a r k e t  

b u t  i s  n o t  n e c e s s a r i l ' y  c o n c l u s i v e  e v i d e n c e  o f  m o n o p o l y  power.  

M o n o p o l y  power  a l s o  may e x i s t  w h e r e . t h e  d e f e n d a n t  has c o n t r o l  

o v e r  an e s s e n t i a l  f a c i l i t y  t o  w h i c h  o t h e r  c o m p e t i t o r s  n e c e s s a r i l y  

m u s t  have  a c c e s s  t o  do b u s i n e s s .  

W i t h  r e g a r d .  t o  t h e  second  e l e m e n t ,  you a r e  i n s t r ' u c t e d  t h a t  

t h e  u s e  o f  m o n o p o l y  power, however l a w f u l l y  a c q u i r e d ,  t o  

f o r e c l o s e  c o m p e t i t i o n ,  t o  g a i n  a  c o m p e t i t i v e  advan tage ,  o r  t o  



d e s t r o y  a  c o m p e t i t o r  i s  u n l a w f u l .  M o r e o v e r ,  i t  5s as u n l a w f u l  t o  

p r e v e n t  a  p e r s o n  f r o m  eng.ag ing  i n  b u s i n e s s  a s  i t  i s  t o  d r i v e  h i m  

o u t  o f  b u s i n e s s .  Conduct ,  d e s i g n e d  t o  b a r r i c a d e  a c c e s s  t o  a  

m a r k e t  c a n  c o n s t i t u t e  o n e  means o f  u n l a w f u l  m o n o p o l i z a t i o n .  



The mere possess ion  of a  monopoly power i s  n o t  s u f f i c i e n t  t o  

s u p p o r t  a f i n d i n g  o f  m o n o p o l i z a t i o n ,  u n l e s s  i t  i s  a l s o  d e t e r m i n e d  

t h a t  t h e  monopoly  power was w i l l f u l l y  a c q u i r e d  and m a i n t a i n e d ,  A 

p e r s o n  who a c q u i r e s  monopoly power t h r o u g h  norma l  g r o w t h  and 

deve jopment ,  as a  consequence of  h a v i n g  a s u p e r i o r  p r o d u c t ,  o r  

b u s i n e s s  acumen, o r  t h r o u g h  h i s t o r i c a l  a c c i d e n t ,  has n o t  

u n l a w f u l l y  monopo l i zed  a m a r k e t  as d e f i n e d  i n  this charge.. 



. . . . .  
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THE ATTEMPT T O  M O N O P O L I Z E  C L A I M  

P l a i n t i f f  a l s o  c l a i m s  t h a t  B a c k - I n - A - F l a s h ,  L td . ,  a c t i n g  

t h r o u g h  i t s  g e n e r a l  p a r t n e r s ,  ~ u b e r t  H. Ingr.aham, Jr., and G e r a l d  

L. McNaron,  u n l a w f u l l y  a t t e m p t e d  t o  m o n o p o l i z e  i n t e r s t a t e  t r a d e  

o r  commerce i n  t h e  r e l e v a n t  m a r k e t  i n  v ' i o l a t i o n  o f  S e c t i o n  2 o f  

t h e  Sherman A c t .  ' T h e  o f f e n s e  o f  " a t t e m p t  t o  m o n o p o l i z e "  a l s o  has 

t w o  e s s e n t i a l  e l e m e n t s :  

( 1 )  S p e c i f i c  i n t e n t  t o  m o n o p o l i z e ;  and 

( 2 )  a  d a n g e r o u s  p r o b a b i t i t y  t h a t  t h e  a t t e m p t  t o  
m o n o p o l i z e  w i l l  b e  s u c c e s s f u l .  

W i t h  r e g a r d .  t o  t h e  f i r s t  e l e m e n t ,  " s p e c i f i c .  i n t e n t  t o  

m o n o p o l i z e "  means t h e  s p e c i f i c  i n t e n t  t o  exc lud 'e  c o m p e t i t i o n  i n  a  

r e l e v a n t  m a r k e t .  A s . t o  t h e  second  e l e m e n t ,  p l a i n t i f f  must  show 

some a c t  o r  a c t s  done i n  f u r t h e r a n c e  o f  an i n t e n t  t o  m o n o p o l i z e ,  

w h i c h ,  a l t h o u g h  i n s u f f i c i e n t  t o  a c t u a l l y  p r o d u c e  m o n o p o l y  power,  

c r e a t e s  a d a n g e r o u s  p r o b a b i l i t y  t h a t  m o n o p o l i z a t i o n  w i l l  o c c u r .  

As a g e n e r a l  rule, i t  i s  r e a s o n a b l e  t o  i n f e r  t h a t  a  p e r s o n  

o r d i n a r i l y  i n t e n d s  a l l  t h e  n a t u r a l  and p r o b a b l e  consequences .  of 

a c t s  k n o w i n g l y  done o r  k n o w i n g l y  c o m m i t t e d .  W i t h  r e s p e c t  t o  t h e  

i s s u e  o f  i n t e n t ,  t h e  j u r y  i s  e n t i t l e d  t o  c o n s i d e r  any  s t a t e m e n t s  

made o r  a c t s  done o r  o m i t t e d  b y  D e f e n d a n t s ,  and a l l  f a c t s  and 

c i r c u m s t a n c e s  i n  e v i d e n c e  i n  t h e  c a s e  w h i c h  may a i d  d e t e r m i n a t i o n  

o f  s t a t e  o f  m i n d .  



F u r t h e r ,  i t  i s  n o t  n e c e s s a r y ,  i n  o r d e r  t o  c o n s t i t u t e  an  

a t t e m p t  t o  monopolize t h a t  t h e  d e f e n d a n t ' s  a c t i o n  actually 

s u c c e e d  i n  achieving m o n o p o l y  p o w e r .  



....(. . . ...;.., 

THE C O N S P I R A C Y  T O  M O N O P O L I Z E  C L A I M  

P l a i n t i f f  f u r t h e r  c l a i m s  t h a t  a11 o f . t h e  D e f e n d a n t s  

u n l a w f u l  ly c o n s p i r e d  t o  monopo l  i z e  i n t e r s t a t e  t r a d e  o r  commerce 

i n  t h e  r e l e v a n t  m a r k e t  i n  v i o l a t i o n  o f  S e c t i o n  2 o f  t h e  Sherman 

A c t .  T h e r e  a r e  f o u r  e s s e n t i a l  e l e m e n t s  P l a i n t i f f  m u s t  p r o v e  b y  a  

p r e p o n d e r a n c e  o f  t h e  ev i , dence  t o  e s t a b l i s h  t h e  o f f e n s e  of  

c o n s p i r a c y  t o  m o n o p o l i z e :  

( 1 )  t h e  e x i s t e n c e  o f  a  c o n s p i r a c y ;  

( 2 )  o v e r t  a c t s  done i n  f u r t h e r a n c e  o f  t h e  . c o n s p i r a c y ;  

( 3 )  an e f f e c t  upon a  s u b s t a n t i a l  amount of i n t e r s t a t e  

commerce; and 

( 4 )  t h e  e x i s t e n c e  o f  a  s p e c i f i c  i n t e n t  t o  m o n o p o l i z e .  

A c o n s p i r a c y  i s  f o r m e d  when t w o  o r  more  p e r s o n s  o r  e n t i t i e s  

k n o w i n g l y  j o i n  t o g e t h e r  t o  a c c o m p l i s h  some u n l a w f u l  p u r p o s e  b y  

c o n c e r t e d  a c t i o n .  To  a c t  k n o w i n g l y  i s  t o  a c t  v o l u n t a r i l y  and 

i n t e n t i o n a l l y ,  and n o t  b e c a u s e  o f  m i s t a k e  o r  a c c i d e n t .  The 

e s s e n c e  o f  a  c o n s p i r a c y  i s  an agreement  be tween  t w o  o r  more  

p e r s o n s  o r  e n t i t i e s  t o  v i o l a t e  o r  d i s r e g a r d  t h e  l aw .  However,  

t h e  e v i d e n c e  i n  t h e  case  need n o t  show t h a t  t h e  members o f  an 

a l l e g e d  c o n s p i r a c y  e n t e r e d  i n t o  any  e x p r e s s  o r  f o r m a l  ag reemen t .  

I n  o r d e r  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  t h e  r e q u i r e d  

c o n s p i r a c y , '  t h e  P l a i n t i f f  must  show b y  a p r e p o n d e r a n c e  o f  t h e  

e v i d ' e n c e  i n  t h e  case  t h a t  t h e  D e f e n d a n t s  k n o w i n , g l y  came t o  a  

common and m u t u a l  u n d e r s t a n d i n g  t o  a c c o m p l i s h  o r  t o  a t t e m p t  t o  



a - c c o m p l i s h  an u n l a w f u l  p u r p o s e .  A s i l e n t  u n d e r s t a n d i n g  c a n  b.e 

shown by t h e  c o u r s e  o f  c o n d u c t  o f  t h e  p a r t i e s .  I t  i s  enough 

t h a t ,  k n o w i n g  t h a t  c o n c e r t e d  a c t i o n  w a s ' c o n t e m p l a t e d  and i n v i t e d ,  

t h e  d e f e n d a n t ' s  gave t h e i r  a d h e r e n c e  t o  t h e  scheme and 

p a r t i c i p a t e d  i n  i t .  So, if a  d e f e n d a n t ,  w i t h  k n o w l e d g e  o f  t h e  

u n l a w f u l  c h a r a c t e r  o f  a p l a n ,  i n t e n t i o n a l l y  encourages ,  a d v i s e s ,  

o r  a s s i s t s ,  f o r  t h e  p u r p o s e  o f  f u r t h e r i n g  t h e  u n d e r t a k i n g  or 

scheme, he  t h e r e b y  becomes a  k n o w i n g  p a r t i c i p a n t - - a  c o n s p i r a t o r .  

One who k n o w i n g l y  j o i n s  an e x i s t i n g  c o n s p i r a c y  i s  c h a r g e d  

w i t h  the same r e s p o n s i b i l i t y  as if h e . h a d  been one , o f  t h e  

o r i g i n a t o r s  o f  t h e  c o n s p i r a c y .  On t h e  o t h e r  hand, a  p e r s o n  who 

has  n o  k n o w l e d g e  o f  a  c o n s p i r a c y ,  b u t  who happens t o  a c t  i n  a  way 

w h i c h  f u r t h e r s  some o b j e c t  o r  p u r p o s e  o f  t h e  c o n . s p i r a c y ,  does n o t  

t h e r e b y  become a c o n s p i r a t o r .  

I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  a  d e f e n d a n t  was a  member of a  

c o n s p i r a c y ,  t h e . j u r y  i s  n o t  t o  c o n s i d e r  wha t  o t h e r s  may have  s a i d  

o r  done .  T h a t  i s  t o  say ,  t h e  membersh ip  o f  a  d e f e n d a n t ,  o r  any 

o t h e r  p e r s o n ,  i n  a  c o n s p i r a c y  m u s t  b e  e s t a b l i s h e d  b y  e v i d e n c e  i n  

t h e  c a s e  as  t o  h i s  own c o n d u c t - - b y  what he h i m s e l f  k n o w i n g l y  s a i d  ' 

o r  d i d . '  

You w i l l  n o t e  t h a t  t h e r e  mus t  be  a t  l e a s t  two  s e p a r a t e  

p e r s o n s  o r  e n t i t i e s  who h a v e  r e a c h e d  an ag reemen t  o r  

u n d e r s t a n d i n g  i n  o r d e r  t o  f i n d  t h a t  a c o n s p i r a c y  was f o r m e d .  I n  

t h a t  r e g a r d  you  a r e  i n s t r u c t e d  t h a t  a s i n g l e  e n t i t y  (e .g . ,  a 

c o r p o r a t i o n  o r  p a r t n e r s h i p )  c a n n o t  ag ree ,  comb ine  o r  c o n s p i r e  

w i t h  i t s  own o f f i c e r s ,  p a r t n e r s  o r  employees t o  s u p p l y  t h e  

c o l l a b o r a t i v e  e l e m e n t  o f  a  Sherman A c t  v i o l a t i o n .  



I have  previously defined for you the term "interstate 

commerce." I also defined the phrase "specific intent to 

monopoiize" i n  my inStructions regarding the attempt to 

monopolize claim and that definition i s  also applicable here. 



THE SECTION 1 CLAIM 

I n  t h i s  c a s e  P l a i n t i f f  c l a i m s  t h a t  a l l  o f  t h e  D e f e n d a n t s  

v i o l a t e d  S e c t i o n  1 o f  t h e  Sherman A c t .  

T h e  s p e c i f i c  c o n d u c t  w h i c h  P l a i n t i f f  c l a i m s  v i o l a t e d  S e c t i o n  

1 of  t h e  Sherman A c t  i s  an a l l e g e d  c o n s p i r a c y  b e t w e e n  N o r i t s u  

A m e r i c a  C o r p o r a t i o n  and i t s ' e m p l o y e e  J e r r y  E l w i n g e r ,  on t h e  one  

ha.nd, and B a c k - I n - A - F l a s h ,  L td . ,  and i t s  p a r t n e r s  H u b e r t  H. 

I n g r a h a m ,  J r .  and G e r a l d  L. McNar.on, on  t h e  , o t h e r  hand, t o  

e x ' c l u d e ,  h i n d e r '  o r  d e l a y  P l a i n t i f f  I s  e n t r y  i n t o  t h e  m i n i  1  ab p h o t o  

f i n i s h i n g  m a r k e t .  

T h e r e  a r e  t h r e e  e s s e n t i a l  e l e m e n t s  w h i c h  t h e  P l a i n t i f f  ,mus t  

p r o v e  by a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  o r d e r  t o  e s t a b l i s h  

i t s  c l a i m  u n d e r  S e c t i o n  1 of  t h e  Sherman Ac t ,  as f o l l o w s :  

F i r s t :   hat t h e r e  was a  c o n s p i r a c y  b e t w e e n  t h e  D e f e n d a n t s  
t o  e x c l u d e , ' h i n d e r  o r  d e l a y  P l a i n t i f f ' s  e n t r y  i n t o  
t h e  m i n i l a b  p h o t o  f i n i s h i n g  m a r k e t ;  

Second:  T h a t  s u c h  c o n s p i r a c y  c o n s t i t u t e d  an " u n r e a s o n a b l e  
r e s t r a i n t  on i n t e r s t a t e  commerce as h e r e a f t e r  
de f . ined;  and 

T h i r d :  T h a t  such  c o n s p i r a c y  c o n s t i t u t e d  a r e s t r a i n t  on 
i n t e r s t a t e  commerce i n v o l v i n g  a  n o t  i n s u b s t a n t i a l  
amount o f  s u c h  commerce. 

I have  a l r e a d y  d e f i n e d  f o r  y o u  wha t  a  " c o n s p i r a c y "  i s  i n  

c o n n e c t i o n  w i t h  P l a i n t i f f ' s  c o n s p i r a c y  t o  m o n o p o l i z e  c . la im.  T h a t  

d e f i n i t i o n  i s  a p p l i c a b l e  h e r e .  



W i t h  r e g a r d  t o  t h e  s e c o n d  e l e m e n t ,  t h e  r e q u i r e m e n t  t h a t  t h e  

r e s t r a i n t  o f  t r a d e  b e  u n r e a s o n a b l e  i s  r e f e r r e d  t o  a s  t h e  " r u l e  o f  

r e a s o n w  t e s t  o f  i l l e g a l i t y .  You a r e  i n s t r u c t e d  t h e r e f o r e  t h a t  

" r e s t r a i n t  o f  t r a d e w  as used  i n  S e c t i o n  1 o f  t h e  Sherman A c t  

a p p l i e s  o n l y  t o  u n r e a s o n a b l e  r e s t r a i n t s  and n o t  t o  a l l  p o s s i b l e  

r e s t r a i n t s . o f  t r a d e .  The a n t i t r u s t  l a w  s e e k s  t o  m a i n t a i n  f r e e  

c o m p e t i t i o n  i n  i n t e r s t a t e  commerce, i n  o r d e r  t o  p r o t e c t  t h e  

p u b l i c  i n t e r e s t .  The  end s o u g h t  b y  t h e  a n t i t r u s t  l a w  i s  t h e  

p r e v e n t i o n  o f  u n r e a s o n a b l e  r e s t r a i n t s  i n  b u s i n e s s  and c o m m e r c i a l  

t r a n s a c t i o n s  w h i c h  t e n d  t o  r e s t r i c t  p r o d u c t i o n ,  r a i s e  p r i c e s ,  o r  

o t h e r w i s e  c o n t r o l  o r  a f f e c t  t h e  m a r k e t  t o  t h e , d e t r i m e n t  o f  

p u r c h a s e r s  o r  consumers  o f  goods and s e r v i c e s ;  t h e  p u b l i c  i s  t o  

b e  p r o t e c t e d  i n  o r d e r  t o  s e c u r e  t o  them t h e  a d v a n t a g e s  w h i c h  

a c c r u e  t o  t h e m  f r o m  f r e e  c o m p e t i t i o n  i n  t h e  m a r k e t .  N o t  a l l  

r e s t r a i n t s  o f  t r a d e  a r e  u n r e a s o n a b l e  r e s t r a i n t s .  A l l  b u s i n e s s  

a f f e c t s  t r a d e  i n  some way. T h e r e f o r e ,  i n  d e t e r m i n i n g  w h e t h e r  a  

" r e s t r a i n t  o f  t r a d e w  e x i s t s ,  y o u  mus t  d e c i d e  w h e t h e r  t h e  c o n d u c t  

w h i c h  y o u  h a v e  f o u n d  t e n d s  t o  r e s t r i c t  o r  o t h e r w i s e  c o n t r o l  f r e e  

and open c o m p e t i t i o n .  I n  d e t e r m i n i n g  w h e t h e r  o r  n o t  s u c h  an 

u n r e a s o n a b l e  r e s t r a i n t  e x i s t s ,  y o u  need n o t  f i n d  a s p e c i f i c  

i n j u r y ,  b u t  you  must  f i n d  t h a t  t h e  c o n d u c t  t e n d s  o r  i s  r e a s o n a b l y  

c a l c u l a t e d  t o  p r e j u d i c e  t h e  pub1 i c  L n t e r e s t .  

I h a v e  p r e " i o u s 7 y  d e f i n e d  t h e  t e r m  " i n t e r s t a t e  commerce" f o r  

y o u  a n d  t h a t  d e f i n i t i o n  i s  a p p l i c a b l e  h e r e .  



...'., 
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T E X A S  A N T  I T R U S T  LAWS 

P l a i n t i f f  a l s o  c l a i m s  t h a t  a l l  o f  t h e  D e f e n d a n t s  have  

v i o l a t e d  t h e  a n t i t r u s t  l a w s  o f  t h e  S t a t e  o f  Texas'. Under  t h e  

p o r t i o n s  o f  t h e  Texas  a n t i t r u s t  l a w s  p e r t i n e n t  t o  t h i s  case,  t h e  

f o r m a t i o n  o f  a  t r u s t  o r  c o n s p i r a c y  i n  r e s t r a i n t  o f  t r a d e  i s  

i l l e g a l  and p r o h i b i t e d ,  

A * l t r u s t l '  i s  a  c o m b i n a t i o n  of  c a p i t a l ,  s k i l l ,  o r  a c t s  b y  two  

o r  m o r e  p e r s o n s  o r  e n t i t i e s  t o :  ( 1 )  r e s t r i c t ,  o r  t e n d  t o  

r e s t r i c t ,  t r a d e  o r ' c o m m e r c e ,  o r  t h e  f r e e  p u r s u i t  o f  a  l a w f u l  

b u s i n e s s ;  o r  (2) p r e v e n t  o r  l e s s e n  c o m p e t i t i o n  i n  t h e  s a l e  o r  

p u r c . h a s e  o f  t a n g i b l e  p e r s o n a l  p r o p e r t y ;  o r  ( 3 )  a g r e e  n o t  t o  s e l l  

t a n g i b l e  p e r s o n a l  p r o p e r t y  f o r  m a r k e t .  

A ~ c o n s p i r a c y v  i n  r e s t r a i n t  o f  t r a d e  i s  where  t w o  o r  more  

p e r s o n s  o r  e n t i t i e s  engaged i n  b u y i n g  o r  s e l l i n g  t a n g i b l e  

p e r s o n a l  p r o p e r t y  a g r e e  n o t  t o  s e l l  t a n g i b l e  p e r s o n a l  p r o p e r t y  t o  

a n o t h e r  p e r s o n  o r  e n t i t y .  

T h e r e  a r e  two  e s s e n t i a l  e l e m e n t s  w h i c h  t h e  P l a i n t i f f  must  

p r o v e ' b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  o r d e r  t o  e s t a b l i s h  

i t s  c l a i m  u n d e r  t h e  Texas a n t i t r u s t  l a w s ,  as f o 1 l o . w ~ :  

F i r s t :  T h a t  t h e  D e f e n d a n t s  en te . red  i n t o  a 
" t r u s t "  o r  " c o n s p i r a c y  i n  r e s t r a i n t  of  
t r a d e "  as t h o s e  t e r m s  have been d e f i n e d  
f o r  you;  and 

Second  : T h a t  t h e  P l a i n t i f f  s u f f e r e d  i n j u r y  as a  
p r o x i m a t e  r e s u l t  o f  t h e  a l l e g e d  t r u s t  o r  
c o n s p i r a c y  i n  r e s t r a i n t  o f  t r a d e .  



The Texas  a n t i t r u s t  l a w s  d i f f e r  f r o m  t h e  f e d e r a l  Sherman A c t  

i n  t h a t  i t  i s  n o t  n e c e s s a r y  t h a t  t h e  t r u s t  o r  c o n s p i r a c y  i n  

r e s t r a i n t  o f  t r a d e  have  a f f e c t e d  i n t e r s t a t e  t r a d e  o r  commerce and 

i t  i s  i m m a t e r i a l  w h e t h e r  t h e  a l l e g e d  r e s t r a i n t  o f  t r a d e  was 

r e a s o n a b l e  o r  u n r e a s o n a b l e .  

A m a n u f a c t u r e r  may s e l l  h i s  p r o d u c t  t o  whomever he p l e a s e s  

a n d  h e  may choose  t o  p l a c e  o n l y  one o r  t w o  or t h r e e  d i s t r i b u t o r s  

i n  a n y  p a r t i c u l a r  c i t y .  However,  an ag reemen t  b e t w e e n  a 

m a n u f a c t u r e r  and a  r e t a i l e r  t h a t  t h e  m a n u f a c t u r e r  w i l l  n o t  s e l l  

i t s  p r o d u c t s  t o  o t h e r s  i n  a  p a r t i c u l a r  t e r r i t o r y  i s  u n l a w f u l ,  i n  

and  of  i t s e l f ,  u n d e r    ex as a n t i t r u s t  l a w s .  



... . .. ' I... , . . 

THE WRONGFUL INTERFERENCE C L A I M  

L a s t l y ,  P l a i n t i f f  c l a i m s  t h a t  B a c k - I n - A - F l a s h ,  L td . ,  a c t i n g  

t h r o u g h  i t s  g e n e r a l  p a r t n e r s ,  I n g r a h a m  and McNaron, w r o n g f u l l y  

i n t e r f e r e d  w t t h  P l a i n t i f f ' s  p r o s p e c t i v e  c o n t r . a c t u a 1  r e l a t i o n s h i p  

w i t h  N o r i t s u .  T h e r e  a r e  f o u r  e s s e n t i a l  e l e m e n t s  P l a i n t i f f  m u s t  

p r o v e  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t o  e s t a b l i s h  i t s  c l a i m  

o f  w r o n g f u l  i n t e r f e r e n c e :  (1) t h e r e  was a  r e a s o n a b l e  p r o b a b i l i t y  

t h a t  P l a i n t i f f  w o u l d  have  e n t e r e d  i n t o  a  c o n t r a c t . u a 1  

r e l a t i o n s h i p ;  ( 2 )  D e f e n d a n t s  a c t e d  m a l i c i o u s l y  b y  i n t e n t i o n a l l y  

p r e v e n t i n g  t h e  r e l a t i o n s h i p  f r o m  o c c u r r i n g  w i t h  t h e  p u r p o s e  o f  

h a r m i n g  P l a i n t i f f ;  ( 3 )  D e f e n d a n t s '  a c t i o n s  were  n o t  p r i v i l e g e d  o r  

j u s t i f i e d ;  and ( 4 )  a c t u a l  harm o r  damage o c c u r r e d  as a  r e s u l t .  

D e f e n d a n t s '  a c t s  o f  i n t e r f e r e n c e ,  i f  any, w o u l d  be 

p r i v i l e g e d  o r  j u s t i f i e d  i f  t h e y  were  done i n  p u r s u a n c e  o f  

r e a s o n a b l e '  c o m p e t i t i o n .  T h i s  p r i v i l e g e  however  i s  1  i m i t e d  t o  

w h a t  i s  c o n s i d e r e d  t o  be w i t h i n  t h e  r e a l m  o f  " f a i r  p l a y " .  The 

c o u r t s  t a k e  t h e  p o s i t i o n  t h a t  i f  t h e  means o f  c o m p e t i t i o n  a r e  

f a i r ,  a d v a n t a g e  s h o u l d  r e m a i n  where  s u c c e s s  has p u t  i t ,  b u t  if 

t h e  a c t s  c o m p l a i n e d  o f  do n o t  r e s t  on some l e g i t i m a t e  i n t e r e s t  o r  

i f  t h e r e  i s  s h a r p  d e a l i n g  o r  o v e r r e a c h i n g  o r  o t h e r  c o n d u c t  b e l o w  

t h e  b e h a v i o r  o f  f a i r  men s i m i l a r l y  s i t u a t e d ,  t h e  a c t s  a r e  n o t  

p r i v i l e g e d .  



I N J U R Y  AND C A U S A T I O N  

W i t h  r e g a r d  t o  e a c h  o f  P l a i n t i f f ' s  c l a i m s ,  P l a i n t i f f  mus t  

e s t a b l i s h  as a  p a r t  o f  i t s  c l a i m s  t h a t  i t  s u f f e r e d  j n j u r y  i n  i t s  . . .  

b u s i n e s s  as  a  p r o x i m a t e  r e s u l t  df t h e  a l l e g e d  v i o l a t . i o n s .  An 

i n j u r y  t o  a  b u s i n e s s  c a n  b e  s a i d  t o  be  th,e " p r o x i m a t e  r e s u l t "  o f  

a v i o l a t i o n  o n l y  when t h e  a c t  o r  t r a n s a c t i o n  c o n s t i t u t i n g  t h e  

v i o l a t i o n  d i r e c t l y  and i n  a n a t u r a l  and c o n t i n u o u s  sequence  

p r o d u c e s ,  o r  c o n t r i b u t e s  s u b s t a n t i a l l y  t o  p r o d u c i n g ,  s u c h  i n j u r y .  

I n  o t h e r  words ,  t h e ' a l l e g e d  v i o 1 , a t i o n s  b y  t h e  D e f e n d a n t s  m u s t  be  

a  d i r e c t  and i d e n t i f i a b l e  cause  o f  t h e  i n j u r y  w h i c h  P l a i n t i f ' f  

c l a i m s  t o  have  s u s t a i n e d .  

As t o  P l a i n t i f f ' s  c l a i m s  u n d e r  t h e  Sherman A c t ,  t h e  i n j u r y  

m u s t  b e  t h e  t y p e  o f  i n j u r y  t h e  a n t i t r u s t  l a w s  were  i n t e n d e d  t o  

p r e v e n t . '  I t. f r e q u e n t l y  o c c u r s  i n  t h e  c o u r s e  o f  n o r m a l ,  l a w f u l  

c o m p e t i t i o n  t h a t  some b u s i n e s s e s  may s u f f e r  economic  l o s s e s  o r  

e v e n  go o u t  o f  b u s i n e s s .  T h e r e  i s  no a n t i t r u s t  v i o l a t i o n  when a 

c o m p e t i t o r  i s  h u r t  o r  i n j u r e d  b y  h e a l t h y  c o m p e t i t i o n ,  f o r  

examp le ,  when t h e  s u p e r i o r  p r o d u c t  o r  m a r k e t i n g  s k i l l s  o f  one 

c o m p e t i t o r  r e s u l t  i n  l e s s e r  p r o f i t s  by  a n o t h e r  c o m p e t i t o r .  I t  i s  

o n l y  when s u c h  economic  l o s s e s  a r e  c a u s e d  b y  u n l a w f u l  a c t s  w h i c h  

h a v e  a  s u b s t a n t i a l  a d v e r s e  i m p a c t  on c o m p e t i t i o n  i n  t h e  r e l e v a n t  

m a r k e t  t h a t  t h e  f e d e r a l  a n t i t r u s t  l a w s  a r e  v i o . l a t e d .  



DAMAGES 

I f  y o u  f i n d  t h a t  P l a i n t i f f  i s  e n t i t l e d  t o  r e c o v e r  damages, 

t h e  l a w  p r o v i d e s  t h a t  t h e  P l a i n t i f f  i s  t o , b e  f a i r l y  compensa ted  

. f o r  a l l  damage, i f  any, t o  i t s  b u s i n e s s  w h i c h  was p r o x i m a t e l y  

c a u s e d  b y  t h e  D e f e n d a n t s '  u n l a w f u l  c o n d u c t .  I n  a r r i v i n g  a t  t h e  

amount  o f '  t h e  award  y o u  s h o u l d  i n c l u d e  any damages s u f f e r e d  b y  

t h e  P l a i n t i f f  b e c a u s e  o f  l o s t  p r o f i t s ;  t h a t  i s  t o  say, p r o f i t s  

w h i c h  t h e  P l a i n t i f f  l o s t  as a  p r o x i m a t e  consequence  o f  t h e  

v i o l a t i o n  b y  Defend.ants  o f  t h e  a n t i t r u s t  l aws .  

I f  y o u  s h o u l d  f i n d  f r o m  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  

damage t o  P l a i n t i f f ' s  b u s i n e s s ,  s u c h  as a l o s s  i n  p r o f i t s ,  was 

p r o x i m a t e l y  caused  b y  t h e  D e f e n d a n t s '  i l l e g a l  c o n d u c t ,  t h e n '  t h e  

c i r c u m s t a n c e  t h a t  t h e  p r e c i s e  amount o f  P l a i n t i f f ' s  damages may 

b e  d i f f i c u l t  t o  a s c e r t a i n  s h o u l d  n o t  a f f e c t  P l a i n t i f f ' s  r e c o v e r y ,  

p a r t i c u l a r l y  if t h e  D e f e n d a n t s t  w r o n g d o i n g  has caused  t h e  

d i f f i c u l t y  i n  d e t e r m i n i n g  t h e  p r e c i s e  amount,  

On t h e  o t h e r  hand, t h e  P l a i n t i f f  i s  n o t  t o  be awarded p u r e l y  

s p e c u l a t i v e  damages. An a l l o w a n c e  f o r  l o s t  p r o f i t s  may b e  

i n c l u d e d  i n  t h e  damages awarded o n l y  when t h e r e  i s  some 

r e a s o n a b l e  b a s i s  i n  t h e  e v i d e n c e  f o r  d e t e r m i n i n g  t h a t  P l a i n t i f f  

h a s  i n  f a c t  s u f f e r e d  a  l o s s  o f  p r o f i t s ,  even t h o u g h  t h e  amount o f  

s u c h  l o s s  i s  d i f f i c u l t  o f  a s c e r t a i n m e n t .  

I n  a r r i v i n g  a t  t h e  amount o f  any l o s s  o f  p r o f i t , s  s u s t a i n e d  

b y  P l a i n t i f f ,  t h e  j u r y  may c o n s i d e r  t h e  p a s t  e a r n i n g s  o f  t h e  

P l a i n t i f f  i n  t h e  b u s i n e s s  i n  q u e s t i o n ,  t h e  p a s t  e a r n i n g s  of 



similar businesses in the same area, projections o f  sales or net 

income made by the parties or others for sim.ilar businesses, as 

wel l  as any other.evidence in the .case bearing upon the issues. 



P U N I T I V E  DAMAGES 

P l a i n t i f f  a l s o  c l a i m s  t h a t  t h e  a c t s  o f  t h e  D e f e n d a n t s  were  

done  w i l l f u l l y ,  i n t e n t i o n a l l y  o r  w i t h  c a l l o u s  and r e c k l e s s  

i n d i f f e r e n c e  t o  P l a i n t i f f ' s  r i g h t s  s o  as t o  e n t i t l e  i t  t o  an 

a w a r d  o f  p u n i t i v e  damagtis i n  a d d i t i o n  t o  c o m p e n s a t o r y  damages. 

I f  y o u  f i n d  f o r  t h e . P l a i n t i f f ,  and i f  y o u  f u r t h e r  f i n d  t h a t  

a n y  D e f e n d a n t  d i d  a c t  w i t h , m a l i c e ,  w i l l f u l n e s s  or c a l l o u s  and 

r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g . h t s  o f  o t h e r s ,  t h e  l a w  w o u l d  

a l l ' o w  y o u ,  i n  y o u r  d i s c r e t i o n ,  t o  assess  p u n i t i v e  damages a g a i n s t  

s u c h  D e f e n d a n t  as p u n i s h m e n t  and a s  a  d e t e r r e n t  t o  o t h e r s .  

If y o u  f i n d  t h a t  p u n i t i v e  damages s h o u l d  be  a s s e s s e d  a g a i n s t  

any D e f e n d a n t ,  y o u  may c o n s i d e r  t h e  f i , n a n c i a l  r e s o u r c e s  o f  s u c h  

D e f e n d a n t  i n  f i x i n g  t h e  amount o f  s u c h  damages. 

As t o  t h e  c l a i m  o f  t o r t i o u s  i n t e r f e r e n c e ,  y o u ' m u s t  f i n d  t h a t  

D e f e n d a n t s  a c t e d  w i t h  i l l - w i l l ,  s p i t e ,  e v i l  m o t i v e ,  or 

i n t e n t i o n a l l y  i n j u r i n g  a n o t h e r  b e f o r e  you  may award  p u n i t i v e  

damages. 



You a r e  i n s t r u c t e d  t h a t  any p e r s o n  who c l a i m s  damages as a  

r e s u l t  o f  an a l l e g e d  w r o n g f u l  a c t  on t h e  p a r t  o f  a n o t h e r  has  a  

d u t y  u n d e r  t h e  l a w  t o  " m i t i g a t e "  t h o s e  d a m a g e s - - t h a t  i s ,  t o  t a k e  

a d v a n t a g e  o f  a n y  r e a s o n a b l e  o p p o r t u n i t y  he  may' have  had  u n d e r  t h e  

c i r c u m s t a n c e s  t o  r e d u c e  o r  m i n i m i z e  t h e  l o s s  o r  damage. 

So, i f  y o u  s h o u l d  f i n d  f r o m  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  

t h a t  t h e  P l a i n t i f f  f a i l e d  t o  seek o u t  o r  t a k e  a d v a n t a g e  o f  a  

b u s i n e s s  o r  employment  o p p o r t u n i t y  t h a t  was r e a s o n a b l y  a v a i f a b l e  

t o  h i m  u n d e r  a l l  t h e  c i r c u m s t a n c e s  shown b y  t h e  e v i d e n c e ,  t h e n  

y o u  s h o u l d  r e d u c e  t h e  amount o f  h i s  damages b y  t h e  amount he 

c o u l d  h a v e  r e a s o n a b l y  r e a l i z e d  if he had t a k e n  a d v a n t a g e  o f  s u c h  

o p p o r t u n i t y .  



O f  c o u r s e ,  t h e  f a c t  t h a t  I h a v e  g i v e n  you  i n s t r u c t i o n s  

c o n c e r n i n g  t h e  i . s s u e  o f  P l a i n t i f f ' s  damages s h o u l d  n o t  be  

i n t e r p r e t e d  i n  any  way as an i n d i c a t i o n  t h p t  I b e l i e v e  t h e  

P l a i n t i f f  s h o u l d ,  o r  s h o u l d  n o t ,  p r e v a i l  i n  t h i s  case.  

Y o u r  v e r d i c t  m u s t  r e p r e s e n t  t h e  c o n s i d e r e d  j u d g m e n t  o f  e a c h  

j u r o r .  I n  o r d e r  t o  r e t u r n  a  v e r d i c t ,  i t  i s ' n e c e s s a r y  t h a t  e a c h  

j u r o r  a g r e e  t h e r e t o . '  I n  o t h e r  words,  y o u r  v e r d i c t  m u s t  be  

u n a n i m o u s .  

I t  i s  y o u r  d u t y  a s ,  j u r o r s  t o  c o n s u l t  w i ' t h  one a n o t h e r  and t o  

d e l . i b e r a t e  w i t h  a v i e w  t o  r e a c h i n g  an ag reemen t  if y o u  c a n  do s o  

w i t h o u t  v i o l e n c e  t o  i n d i v i d u a l  j udgmen t .  Each o f  you  m u s t  d e c i d e  

t h e  c a s e  f o r  y o u r s e l f ,  b u t  o n l y  a f t e r  an i m p a r t i a l  c o n s i d e r a t i o n  

o f  a l l  t h e  e v i d e n c e  i n  t h e  c a s e  w i t h  y o u r  f e l l o w  j u r o r s .  I n  t h e  

c o u r s e  o f  y o u r  d e l  i b e r a t i o n s ,  do n o t  h e s t i  t a t e  t o . r e - e x a m i n e  y o u r  

own v i e w s ,  and change y o u r  o p i n i o n ,  i f  c o n v i n c e d  i t  i s  e r r o n e o u s .  

B u t  d o  n o t  s u r r e n d e r ' y o u r  h o n e s t  c o n v i c t i o n  as t o  t h e  w e i g h t  o r  

e f f e c t  o f  t h e  e v i d e n c e ,  s o l e l y  b e c a u s e  o f  t h e  o p i n i o n  o f  y o u r  

f e l ' l o w  j u r o r s ,  o r  f o r  t h e  mere  p u r p o s e  o f  r e t u r n i n g  a  v e r d i c t .  

Remember a t  a l l  t i m e s '  y o u  a r e  n o t  p a r t i s a n s .  You a r e  

j u d g e s - - j u d g e s  o f  t h e  f a c t s .  Your s o l e  i n t e r e s t  i s  t o  seek t h e  

t r u t h  f r o m  t h e  e v i d e n c e  i n  t h e  c a s e .  



Upon r e t i r i n g  t o  t h e  j u r y  room y o u  s h o u l d  f i r s t  s e l e c t  one  

o f  y o u r  number t o  a c t  as  y o u r  f o r e m a n  o r  f o rewoman  wh'o w i l l  

p r e s i d e  o v e r  y o u r  d e l i b e r a t i o n s  and w i l l  b e  y o u r  spokesman h e r e  

i n  c o u r t .  A f o r m  o f  v e r d i c t  has  been  pre.pa.red f o r  y o u r  

c o n v e n i e n c e .  

You w i l l  t a k e  t h e  v e r d i c t  f o r m  t o  t h e  j u r y  room and when y o u  

h a v e  r e a c h e d  unan imous ag reemen t  as t o  y o u r  v e r d i c t ,  y o u  w i l l  

h a v e  y o u r  f o r e m a n  f i l l  i t  i n ,  d a t e  and s i g n  i t, and t h e n  r e t u r n  

t o  t h e  c o u r t r o o m .  

I f ,  d u r i n g  y o u r  d e l i b e r a t i o n s ,  you  s h o u l d  d e s i r e  t o  

c o m m u n i c a t e .  w i t h  t h e  C o u r t ,  p l e a s e  r e d u c e  y o u r  message o r  

q u e s t i o n  t o  w r i t i n g  s i g n e d  b y  t h e  f o r e m a n  o r  fo rewoman,  and pass  

t h e  n o t e  t o  t h e  m a r s h a l  who w i l l  b r i n g  i t  t o  my a t t e n t i o n .  I 

w i l l  t h e n  r e s p o n d  as p r o m p t l y  as p o s s i b l e ,  e i t h e r  i n  w r i t i n g  o r  

by  h a v i n g  y o u  r e t u r n e d  t o  t h e  c o u r t r o o m  so  t h a t  I c a n  a d d r e s s  y o u  

o r a l l y .  I c a u t i o n  you, however., w i t h  r e g a r d  t o  any  message o r  

q u e s t i o n  y o u  m i g h t  send, t h a t  y o u . s h o u l d  n e v e r  s t a t e  o r  s p e c i f y  

y o u r  n u m e r i c a l  d i v i s i o n  a t  t h e  t i m e .  
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V E R D I C T  

We, t h e  jury, have  unanimously agreed to the answers t o  t h e  

attached Special Interrogatories and return such answers in open 

court, a n d  u n d e r  the instructions of the Court, as our verdict i n  

t h i s  cause. 

Date 
4- 3-gc, 
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S P E C I A L  I N T E R R O G A T O R I E S  



Questions As T o  Section 2 of t h e  Sherman A c t  

1. Do you find from a preponderance of the evidence that 
"mini labM or "one-hourM photofinishing in the Austi'n Metropolitan 
Area i s  a relevant market or submarket? 

Yes 

If you answered ''Ye.sn to Question 1, answer Questions 2 and 3, 
If you answer "Nou to Question 1, do not answer Questions 2 and 
3, and go on to'Question 4. 

2 .  00 you find from a preponderance of the evidence that 
the following Defendants monopolired.the relevant submarket in 
violation o f  Section 2 of the Sherman A c t ?  Answer as to each: 

a. Back-In-A-Flash, L t d .  Yes No - 
b. Hubert H. Ingraham, Jr. Yes No 

c .  Gerajd t.  McNaron Yes No 

3. 00 you find from a preponderance of the evidence that 
.the following Defendants attempted to monopolize the relevant 
submarket i n  violation of Section 2 o f  the Sherman Act? Answer 
as to each: 

a. Back-In-A-Flash, Ltd. Yes No - 
. b .  Hubert H. Ingraham,. Jr. Yes No - 
c. Gerald L. McNaron Yes No - 



4 .  Do you f i n d  f r o m  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  f o l l o w i n g  D e f e n d a n t s  c o n s p i r e d  t o  m o n o p o l ~ z e . t h e  r e l e v a n t  
s u b m a r k e t  i n  v i o l a t i o n  o f  S e c t i o n  2 o f  t h e  Sherman A c t ?  Answer 
as t o  e a c h :  

a .  N o r i t s u  A m e r i c a  Corp .  Yes 1, - 
b .  J e r r y  E l w i n g e r  Yes &' - 
c., B a c k - I n - A - F l a s h ,  L t d .  Yes d No - 
d .  H u b e r t  H. I n g r a h a m ,  3 r .  Yes / - 
e .  G e r a l d  L. McNaron Yes -4&" 



Q u e s t i o n s  As To S e c t i o n . 1  o f  t h e  Sherman A c t  

5 .  00 you  f i n d  f r o m  a  preponderan 'ce  o f  t h e  e v i d e n c e  t h a t  
t h e  f o l l o w i n g  D e f e n d a n t s  combined o r  c o n s p i r e d  t o  r e s t r a i n  
u n r e a s o n a b l y  i n t e r s t a t e  t r a d e  o r  commerce i n  v i o l a t i o n  of  S e c t i o n  
1 of  t h e  Sherman A c t ?  Answer as t o  each:  

a. N o r i t s u  Amer i ca  Corp .  , Yes No / 
b. J e r r y  E l w i n g e r  Yes 

No _LC 
c. B a c k - I n - A - F l a s h ,  L t d .  Yes No - 44" 
d. H u b e r t  H. Ingraham,  J r .  Yes 7 No L"/- 

e. G e r a l d  L, McNaron Yes No L/ 

Q u e s t i o n s  As To P r o x i m a t e  Cause 
And Damages on Sherman A c t  C l a i m s  

If y o u  have  answered "Ye.sM t o  any D e f e n d a n t  i n  Q u e s t i o n s  2, 
3, 4 ,  o r ' 5 ,  t h e n  answer Q u e s t i o n  6. O t h e r w i s e ,  do n o t  answer 
t h a t  q u e s t i o n .  

6 -  Do you  f i n d  f r o m  a  p r e p o n d e r a n c e  of t h e  e v i d e n c e  t h a t  
P l a i n t i f f  s u s t a i n e d  i n j u . r y  t o  i t s  b u s i n e s s  w h i c h  was p r o x i m a t e l y  
c a u s e d  b,y a Sherman A c t  v i o l a t i o n  o r  v i o l a t i o n s  on t h e  p a r t  o f  
t h e  D e f e n d a n t s ?  

Yes N o 

If you have answered Q u e s t i o n  6 *Yes,w t h e n  p r o c e e d  t o  answer 
Q u e s t i o n  7.  I f  y o u  have  answered Q u e s t i o n  6 "Nou and o n l y  i n  
t h a t  e v e n t ,  do n o t  answer Q u e s t i o n  7 and p r o c e e d  t o  Q u e s t i o n  8. 

7.  What sum o f  .money, i f  any, do you  f i n d  f r o m  a 
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  wou ld  f a i r l y  and r e a s o n a b l y  
compensa te  P l a i n t i f f  f o r  any  damages s u f f e r e d ,  by i t  b y  r e a s o n  o f  
a  Sherman A c t  i n j u r y  t o  i t s  b u s i n e s s  w h i c h  y o u  h a v e  f o u n d  was 



p r o x i m a t e l y  c a u s e d  by such v i o l a t i o n  o r  v i o l a t i o n s  found i n  
answer  t o  Q u e s t i o n  6 a b o v e ?  

Answer by i n s e r t i n g  t h e  amount, i f  any: $ - 



Q u e s t i o n s  As T o  Texas  A n t i t r u s t  L.aws 

8. Do yo,u f i ' n d  f r o m a  p r e p o n d e r a n c e o f  t h e . e v i d e n c e  t h a t  
t h e  f o l l o w i n g  D e f e n d a n t s  e n t e r e d  i n t o  a  M t r u s t "  u n d e r  t h e  
a n t i t r u s t  l a w s  o f  Texas  as d e f i n e d  i n  t h e  f o r e g o i n g  i n s t r u c t i o n s ?  
Answer  as t o  each :  

a. N o r i t s u  A m e r i c a  Corp .  Yes No 

b .  J e r r y  E l w i n g e r  Yes W No 

c .  B a c k - I n - A - F l a s h ,  L t d .  Yes No Vc' 
d. H u b e r t  H. I ng raham,  Jr .  Yes W No - 
e. G e r a l d  L.  McNaron Yes / No 

9. Do y o u  f i n d  f r o m  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  f o l l o w i n g  D e f e n d a n t s  e n t e r e d  i n t o  a  c o n s p i r a c y  i n  r e s t r a i n t  
o f  t r a d e  u n d e r  t h e  a n t i t r u s t  l a w s  o f  Texas  as d e f i n e d  i n  t h e  
f o r e g o i n g  i n s t r u c t i o n s ?  Answer  as t o  each:. 

a. N o r i t s u  A m e r i c a  Gorp. Yes No - /- 
b. J e r r y  E l w i n g e r  yes  y' N O  

c.  B a c k - I n - A - F l a s h ,  L t d .  Yes No d 

d. H u b e r t  H. I ng raham,  3 r .  yes  / N O  

e. G e r a J d  L.  McNaron yes J N O  

Q u e s t i o n s  As To  P r o x i m a t e  Cause and  ' 

Damages on  Texas  A n t i t r u s t  Laws 

If y o u  h a v e  a n s w e r e d  " Y e s "  as t o  any  D e f e n d a n t  i n  Q u e s t i o n  8 o r  
9, t h e n  answer  Q u e s t i o n  10 .  O t h e r w i s e ,  do  n o t  answer  Q u e s t i 0 . n  
10 and  p r o c e e d  t o  Q u e s t i o n  1 4 .  

10. Do you f i n d  f r o m  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
P l a i n t i f f  s u s t a i n e d  i n j u r y  w h i c h  was p r o x i m a t e l y  c a u s e d  by a  



Texas  a n t i t r u s t  l a w  v i o l a t i o n  o r  v i o l a t i o n s  on t h e  p a r t  o f  t h e  
D e f e n d a n t s ?  

Yes J 
If y o u  h a v e  answered Q u e s t i o n  10 "Yes," t h e n  p r o c e e d  t o  

answer Q u e s t i o n s  11-13 .  Xf y o u  have  answered Q u e s t i o n  10 "No" 
and o n l y  i n  t h a t  e v e n t ,  go on t o  Q u e s t i o n  14.  

11. What sum o f  money, if any, do y o u  f i n d  f rom a  
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  w o u l d  f a i r l y  and r e a s o n a b l y  
compensa te  P l a ' i n t i f f  f o r  any damages s u f f e r e d  b y  i t  b y  r e a s o n  of 
s u c h  i n j u r y  w h i c h  y o u  have  f o u n d  was p r o x i m a t e l y  caused  b y  t h e  
v i o l a t i o n  o r  v i o l a t i o n s  f o u n d  i n  answer t o  I n t e r r o g a t o r y  lo? 

Answer b y  i n s e r t i n g  t h e  a k u n t ,  if any:  $ jT/n, rneO0 
12. Do you  f i n d  f r o m  a  preponder 'ance of  t h e  e v i d e n c e  t h a t  

t h e  a c t s  c o m m i t t e d  by D e f e n d a n t s  i n  f u r t h e r a n c e  o f  a  t r u s t  a n d / o r  
c o n s p i r a c y  i n  v i o l a t i o n  o f  t h e  Texas a n t i t r u s t  l aws ,  were  done b y  
them w i t h  m a l i c e  o r  i n t e n t i o n a l l y ,  o r  w i t h  r e c k l e s s  and c a l l o u s  
i n d i f f e r e n c e  t o w a r d  t h e  P l a i n t i f f ?  

Answer as t o  each D e f e n d a n t :  

a. N o r i t s u  Amer i ca  Corp. 

b .  J e r r y  E l w i n g e r  

c .  B a c k - I n - A - F l a s h ,  L t d .  

d. H u b e r t  H. Ingraham,  J r .  

e .  G e r a l d  L. McNaron 

Yes 

Yes 

Yes 

Yes 

Yes . 

I f  y o u  have answered Q u e s t i o n  12  "Yes"  as t o  any De fendan t ,  
answer Q u e s t i o n  1 3 .  I f  y o u  have answered Q u e s t i o n  12 "No" as t o  
a l l  D e f e n d a n t s ,  go .on t o  Q u e s t i o n  14. 

13. What s u m  o f  money, i f  any, s h o u l d  be awarded a g a i n s t  
D e f e n d a n t s  as .  p u n i t i v e  damages? 



Answer  as  t o  each D e f e n d a n t :  

a .  N o r i t s u  A m e r i c a  C o r p .  

b .  J e r r y  E l w i r i g e r  

c .  B a c k - I n - A - F l a s h ,  L t d .  

d .  H u b e r t  H.  I n g r a h a m ,  J r .  

e ,  G e r a l d  L. McNaron  



Q u e s t i o n s  As T o  W r o n g f u l  I n t e r f e r e n c e  . . 

1 4 ,  Do y o u  f i n d  f r o m  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  f o l l o w i n g  D e f e n d a n t s  w r o n g f u l l y  i n t e r f e r e d  w i t h  P l a i n t i f f ' s  
p r o s p e c t i v e  c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  N o r i t s u  A m e r i c a  
C o r p o r a t i o n ?  

' Answer  as t o  each :  

a, B a c k - I n - A - F l a s h ,  L t d .  Yes No & 
b .  H u b e r t  H. I n g r a h a m ,  J r .  Yes No -,dsL- 

c .  G e r a l d  L. McNaron Yes No -A&=' 

If y o u  a n s w e r e d  Q u e s t i o n ' l 4  "Yes"  as t o  one  o r  mo re  o f  t h e  
D e f e n d a n t s ,  t h e n  p r o c e e d  t o  answer  Q u e s t i o n  15. If y o u  h a v e  
a n s w e r e d  Q u e s t i o n  1 4  "No"  as t o  al:? D e f e n d a n t s ,  do  n o t  answer  
Q u e s t i o n s  1 5 - 1 7 .  

1 5 .  Do y o u  f i n d  f r o m  a p r e p o n d e r a . n c e  o f  t h e  e v i d e n c e  t h a t  
P l a i n t i f f s  s u s t a i n e d  i n j u r y  w h i c h  was p r o x i m a t e l y  c a u s e d  by 
D e f e n d a n t s '  w r o n g f u l  i n t e r f e r e n c e ?  

Yes No 

If y o u  a n s w e r e d  Q u e s t i o n  1 5  "Yes , "  t h e n  p r o c e e d  t o  answer  
Q u e s t i o n  16, o t h e r w i s e  s t o p  and r e t u r n  y o u r  v e r d i c t .  

16 .  What sum o f  money, i f  any,  do y o u  f i n d  f r o m  a  
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  w o u l d  f a i r l y  and r e a s o n a b l y  
c o m p e n s a t e  P l a i n t i f f  f o r  any  damages s u f f e r e d  b y  i t  by  r e a s o n  o f  
s u c h  w r o n g f u l  i n t e r f e r . e n c e ?  

Answer  by i n s e r t i n g  t h e  amount ,  i f  a n y :  $ 



17.  Do y o u  f i n d  f r o m  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  D e f e n d a n t s  na.med b e l o w  a c t e d  w i t h  i l l - w i l l ,  s p i t e ,  e v i l  
m o t i v e  o r  i n t e n t i o n a l l y  i n j u r e d  P l a i n t i f f  i n  s u c h  w r o n g f u l  
i n t e r f e r e n c e ?  

Answer as t o  each:  

a. B a c k - I n - A - F l a s h ,  L t d .  Yes No - 
b. H u b e r t  H. Ingraham, J r .  Yes No 

c .  G e r a l d  L. McNaron Yes No - 
If y o u  have  answered as  t o  any  De fendan t  i n  Q u e s t i o n  

17,  p r o c e e d  t o  answer Q u e s t i o n  18, o t h e r w i s e  STOP and r e t u r n  y o u r  
v e r d i c t .  

18. What s u m  of money, i f  any, s h o u l d  be awarded a g a i n s t  
D e f e n d a n t s  as p u n i t i ' v e  damages? 

A n s w e r  a s  t o  each:  

a. B a c k - I n - A - F l a s h ,  L t d .  $ 7 

b'. H u b e r t  H. Ingraham,  J r .  $ - 
c. G e r a l d  L. McNacon $ 

- 


