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XN THE ~ E R  STA'IES DISTRICT COmT 
FOR TW[E F5TESTER.N DXSTRXCT OF TEXAS 

SAN ANTONIO DMSION 

KINETIC CONCBPTS, WC., KC1 
USA, IiSC., and MEDICAL RETRO 

IS 
§ 

DESIGN, IINC,, 8 .  

VS. 
1 
§ CTVIL' ACTION NO, SA-95-CA-755-FB 

HILLENBRAND INDUST=, mC., 
§ 

HLLROM COMPANY, INC., and 
§ 
Si 

HILLROM, INC., 8 
B 

Defendants. § 

COURT'S INSTRUCTIONS TO 
I. 8l3MHUL TINSTRUCTIONS ON TIYE TRIAL 

In any jmy trial them are, in effect, two judges. I am one of thi judges: you the jury are 

'the other judge, the judges of the facts. Ym have heard the evidence in this case. I will now .. 
iwtruct you rn the law that you must apply. It is you duty to follow the law as f give it to ycq. 

Do not consider any 6mment that I have made in the c o k e  of trial or make in these Wuuctions 

as an indication that I have my opinion about the facts of this case. 

Affer 1 instruct you dn the h, the attarneys will have an opportunity to make their closing 

arguments. Statements and atgum.mts of the attorneys are not evidence and are not htructiom 

on the law. They are inta&d only to assist the jury in wxkstanding the evidence and the parties' 

Answer each question from the facts as y.0~ find them. Do not decide w h ~  you think 

should win and then answer the questions accordingly. Your mswers aed your verdict must be 

una,Uimow. 

You must mwer all questions from a preponderance of the evidence. Ey this i s  meant the 

&eater weight and degree of medible evidence before you. In other words, a preponderance of 
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the evidence just meam the amount of evidence that persuades' you that a claim is more likely so 

than not so. In determining whether any'fact has been proved by a preponderance of the evidence 

in the case, .you may, M e s s  otherwise instructed, consider the testhay of all witnesses, 

regardless of who may have catled than, and a l l  exhibits received in evidence, regardtess of who .. . 
may have produced ~ m .  

In detemkdng the weight to give to the testhnony of a witfiess, you sh~uXd ask yourself 

whether there was evidence tending to prove that the witaess testified falsely concemhg same 

important fact, or whether &re was evidence that at some othrn time the wihress said or did 

something, or. failed to say or do something, that was different from the testhbny the witness gave 

before'ym dwhg the trial. 

You should keep in mind, of course, that a shple mistake by a witness does nbt 

necessdy mean that the wimess was not telling the truth as he or she remembers it, because 

people may forget some d h g s  or remember other things inaccurately. So, if a wilness has made 

a misstatement, you need to consider whether that missWemf?nt was an intentional falsehood or 

$imply an imocexlt: lapse of memory; and the significance of that may depend 611 whether it has 

to do with an important fact or with only an unimportant detail. 

You are the sole judges of the credibility or nbelievabilityn of each witness and the weight 

to be given the witness's testimony. An important part of your job will be m & ~  judgments 

abouttlm testimony of the witnesses who testified in this we. You should decide whetha you.. . 

believe all or any part. of what each person had to say, and how important +t testimony was; l[n 

mdkiag tbat decision I suggest ttxat you ask yourself a few questions: Did the person impress you 

as honest? Did the witness have any particular reason not to tell .the truth? Did the witness have 

a pasowl interest k the outcome of the case? Did the witness have my relationship with e i b r  

the pldntiffs or the defmdmts? Did the witness seem to have a good memory? Did the witness 

clearly see or bear the things about whicih he or she testified? Did the witness have the 

opporwnity and ability to 'understand the cfuestio~ls clearly and answer them directly? Did the 

witness's testimony differ £ram the testimony of 0th witnesses? These are a few of the 

considerari.om that will help you determine the accuracy of what each witness said, 
- 
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W e  you should consider only the evidence in this case, you are permitted to draw such 

reasonable inferences' from the testimony and exhibits as you feel are justBed in the light of 

common experience. In other words, you may ma& ddeduction and reach conolusio~ls that reason 

and common sense lead you to draw £ram the facts that have been established by the testimony and 

. evidence in the case. 

The testimony of a single witness may be sufficient to prove any fact, even if a greater 

number of witnkses may have testified to the contrary, if after wnsiderirtg all the other evidence 

you believe that sh@e witness. . . 

'There. are two type8 of evit&ce i t  dmay coqider droperly finding the truth as to ' 

. .. 
the fscts in &e cam. One is direct evidence-such as teslsthnony of an eyewitness. The other is 

indirect or c ~ c ~ ~ t i a l  evidac+-the proof of a chain of ckmstanms tbat indicatm tho 

existence or nonexistace of certain other facts. As a general nile, th law makes no diStjlnction 

.between direct and circumstantial evidence, but simply requjres that you find the fact8 from a 

prqondermce of a l l  the evidence, both direct and circumstantial. 

When knbwledge of tPichnica], subject matter may be helpfd to the jury, a person who has 

special training or experieye in that technical fie1d-b Or she is called an expert urik~ss--Is 

permitted to state his or her opinion on those technical matters. However, you are rbt required 

ta accept that opinion. As with my. 0th~~ witzle~s, it is'up ttr YOU to decide whether to M y  upon 

it. 

In deciding whether to accept or rely rtpm the opinion of an expart witness, you may 

mnsider any bias of the witness, i n c x u ~  any bhs you may inkr from evidence that the expert 

witness has been or wS1 bbe paid for reviewing fhe case and testifying, or from evidence tibat he 

or she testifies regularly as an expert witness attd his or her income #kom such t e s ~ o n y  represents 

a significant portion of his or her income. 

Certain testimony has been presented to you through de]positic,ns. A deposition i s  the 

sworn, recorded answers to questim asked a witness in adv8nce of trial. Deposition testimony 

is entitled to the same consideration and is to be judged by you as to credibility and weighed and 
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otherwise considered by you insofar as possible in the same way as if the witness had been present 

and had testified fiom the wiuess stand in court. 

You will recall that during the course of this trial I admited some exhibits which contained 

statements by United States Senator$ md others, PIaintiffs' ~xhibit #04949$, and a Department of 

Justice letter from an Assistant Attorney General, Defendms' Exhibit #335. These exhibits 

consist of letters and statements written and Gde  by people who are not available In be cross- 

examined. As with all evidence, aese exhibits are not binding on you. As the judges of the facts, 

you may give these exhibits no weight, s m e  weight, or extensive weigkt. These opinion exhibits 

have their gmwh fkom the Attorney General ofthe United States atld staff and Ram the United 

States Senate, its staff and witnesses. They are the executive and Ieghlative branches of dur 
government. In the matext of thiS Xitigation, those branches have no power because you are the 

judicial branch for fact finding pqoses  and . there  you possess sole power to decide what 

weight, if any, to give these and aalI exhibits. 

Any notes that you have taken daring this rrial are only aids to memory, If your memory 

should differ &om your notes, then you should rely on your mfxh.ory and not on the notes. The 

notes are not evidebce. A jnror who hss not taken noted should rely on his or her independent 

recoII&tion of the evidence and should not be d y  influenced by rhe: notes of other jurors. 

Motes are not entitled to my greater weight thatl the recoXXmti~n or Impression of each juror about 

#e testimony. 

. Ia these Instructions and the Verdict Fom ~ t i o a s ,  1 wilt refer tc, PlaintiffslCounter- 

Defendants, ~inetic Concepts, hc. and KCI, USA, Inc., collectively as 'KCI." Similarly, 1 will 

refer to Defendant HilIenbrand Industiies as "Hillenbrand" and'Defendarrts/Camtm-maintiffs 

Hill-Rom Company, Inc. k d  Hill-Rom, Inc. as YHill-Rom." 

YOU have heard of an entity d e d  Support System htemtional ox "SSI," SSI was a 

subsidiary of Hillenbrand that merged with Hill-Rom in 1994. 
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O W R W  

Ka asserts that HiU-bm violated f&ral and Texas antitrust laws. HiIl-Rona asserts that 

KC1 violated the antitrust laws and Texas common law, The purpose of the anztitrtrst laws is. to 

preserve and advance the system of free and open competition and to secure to everyo11e an equal 

6pporimity to engage in business, trade, and commerce. This policy is the pchary feature. of the 

prime free enterprise system, The law promotes the concept that free cbmpetitian produces the 

best allocation of economic resources. However, it: recomes that .b the natural operation of the 

econowic system, some competitors are #gojlllg to lose business while others prosper. An act 

becomes d a W  anly.when it constitutes an  onab able restraint on interstate urmmerck, 

.RCI assents that Hill-Fbm violated ,$he antitrust laws by using its alleged power in the 

alleged market for standard hospital beds and hospital headwall Mhs to obtain horn GPOs a d  

their mc:mb;er hospitals sole-source agreement6 with Bill-Rom for their specialty bed rentals. KC1 

ass- $at this.conduct constitutes attempted mmpolizati~n mdm section 2 of the Sheman Act 

and the Texas Free Enterprise and AAntitrust Act aad an unreasonable-restraint of trade an8 

unlawful tying under section 1 of the Shaman Act, section 3 of the Clayton Act and the Texas 

.Free Enterprise and Andtrust Act. 

XIHI-- asserts that KC1 pursued allegedly factually baseless or "sham" 'legal claims in 

wurt and connplaints to the United States Department of Justice: and made; allegedly false ahd 

disparaging statements ta customers. Hill-Rm asserts tbat tbis conduct mmtitutes attempted 

monopolization under section 2 of the Sheman Act. HilI-Rom also assem hat the alleged 

attempted monopolizaticm constitutes tortiow interference with business relations. 

SPCTLIATI13N 

Hi&Rom also contends that its access to evidence relevant or potentiaUy relevant to toe 

matters involved in this lawsuit was subsmtiaIly h i r e d  by a document dametion program 

implemented by KCI. KCI, its employees or agents, and its m ~ e l  have a duty not to take action 
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that will cause the dwtruction or lass of potentially relevant evidence where that destruction or 

loss of evidence will hinder ~ i l l - ~ b r n  from making its ~ w n  examination and investigation of 

pbtenticdy relevant evidence. Wbm a party has possession of a piece of evidence at a t ime when 

it bows or should have known the evidence is relevant or potmtially relevant in pending ar 

reasonably fareseeable litigation, the law requires the party in possession to preserve the 

potentifly relevant evidence. If you find in this case that KC1 deswoyed, made unavailable, or 

failed to produce dements that it knew or should have known were relevant or potentially 

relevant to the matters invalved in this lawsuit, you may presume, if you fed justified in doing so, 

that athe destroyed or wvaihble evidence would have been @vorable to KCI's theorks on its . 

claims and defenses in this case. 

RELEVANT W T  

Before you can determine whether a person has attempted to rnonqp6lize or measonably 

restrained competition h a  particular line,pf wade lair commerce, you must first dete-8 the "area 

of effective competitionn applicable in this case, Xn antitmst law, this is known as defining what 

is called the "rdevvt market. " Charges of attempt@ monapolization and restraint of wade can 

only be judged in the &mework of the relevant aaarket. 

In determining the relevant market, the "area of effdvvc competition" must be; determined 

by reference to a product m k e t  and a geographic market. In tIn& case, KC1 claims that rhe 

relevant product markets within an acme care setting are: (1) the standard hospital beds mke!; 
% 

+ (2) the specialty bed market or submarkets ("the specialty bed market"); and (3) the headwall unit 

market, I3fll-Jhrn claims that the relevant market is the sale or rental of patient beds with 

surfaces, including general hospitd beds, specialty beds, overlays and mattress replacement 

systems. Within that alleged product market, Hill-Rom claims that there are swlbmarkets fm 
. 4 

bariatxic products, wound care products, puhmmary and rotating treatme~t table 

products. 
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In determining fie product mrket, the basic idea is that tbe products within it ate 

interchangeable as a practical matter fiom the buyer's point of view. This dws not mean that lwo 

products must be identical to bd in the same televant market. It means that they must be, as a 

matter of pracfical fact and the actual behavior of 'consmers, substantially m reasonably 

interchangkble to fiu the same m m e r  needs or purposes. Two products are within a single 

market if one item could suit buym' needs s i b s ~ a l l y  as hell J the orher. In sum, what you 

are being &Ired ,to do is to decide which products compete with each other. 

. The relwant market may be either a market or submarket. The boundaries of such a 

mk'et or submarket may be determined by ehahing &gs such as industry or public 

recognition of the market or submarket as a separate emomic entity, the product's pewliar 

characteristics &-ad uses, unique production fac'rlities, distinct cutom@rs, distinct prices, sensitiviiy 

to price changes and sp-ed vendors. Product dusters aid partidat categories of customers 

may also constitute relevant markets or submwkets. 

The piU%t?s agree that the UPited Stptes is the reIevant geographic market. 
1 .  

FJCONCIMICCCOERCION 

To find coercion,~you must conclude that Hill-Rom has in e f f ~  forced purchasers to buy 

a both hospital beds and specialty beds or head- units and specialty b.& and tMt any ryrpearmce 

of choice was merely a sham, In detemhiig whether coercion has taken'place, it i s  not enough 

that Hill-Rom made strmg efforts to persuade, encourage, or ajole . .  its custome~s iato buying w 
. . I  

renting specialty beds. Nor is it enough .that Hill-Rum has @ven purchasers an economic 

incentive to buy both bospital beds and specialty beds or beadwall units &d specialty beds by 

dfferhg them for sale togither at a price more favorable than the heombind price if purchased 

separately: 

ATTEMPT TO MONOPOLIZE - KC1 CLAW 

KC3 asserts that Hill-Rom violated the antiimst laws by allegedly attempting to monopolize 

the acute care specialty bed marbt. 
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To prevail on its attempted monopolization claim, KC1 must prove each .of the following 

element8 by a preponderance of the evidence: 

First, that Hill-Rom engaged in predatory, antic~xn~et~tive or exdusionary mnduc~ 

Secand, that ~ i i l - ~ o m  had a specific intent m achieve monopoly power in the alleged acute 

care specialty bed market; 

Third, that there was a dangerous probability that Hill-Rom w d d  achieve its goal of 

mof10poly power in the alleged acute care spechlfy bed market; 

& d l ,  that Hill-Ram's &duct occurred in br affected interstate wmerce; and 

.Fiftb, that KC1 was b j u d  in its business ox property as a result of the antitrust violation, 

EXCLUSIQNARY C~NDUCT 

A practice is exclusionary if it is of the type that tends to impair the oppartmities of rivals 

baced wr something ow than competition on the merits or &n& to impsir thk opportunities of 

r i v e  in an'urmecessarily z'eistrictive way. In determining whether a business practice is 

exclusionay you may consider any busihess justifimtio~~ offered by I3U-Rom. If a fim# 1;las 

attempted to exclude rivals on sbme bais other than efficiency it i s  Eair to characterize its behavior 

as predatory. 

Mongroly power is the power to control prices in or to exclude competition from the 

relevant market. 

The power to control prices is the power of a company to establish appreciably .higher 

prices for its godds than those charged by competitors for equivalent goods without a substantial 

loss of b~siness ta compedtoxs, Thw, if a coqapy that has raised prices eventually bas to lower 
I 

its prices to the level of prices charged by its competitors, it may not have monopoly power in the 

$ease; of power to control prices. 

Tb power to exclude cornpatition thR power of a campany to dclniaa% a market 

by eliminating misting competition &om the market or by preventing new competition from 

entering the market. 
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MONOPOLY LBVEfIfGGmG 

As part d its claim of attempted monopolization, KC1 asserts that KW-Rom used monopoly 

power in thk alleged standard hospital bed and headwall unit markets in an attempt to monopolize 

the alleged acute care specialty bed market. To win on this theory, KC1 must establish: 

First, that the dleged standard h08pit.d bed market or headwall unit market is  a 

relevant market; 

~ e k n d ,  that ~ - R o r n  has monopoly power in the alleged standard hdspital 

tied or headwall market; ' .. 
M d ,  that the alleged ~kdardhus~ital bed market or htkdwall miit mket 

is a sepuate relevaat product market from the alleged acute care specialty bed 

market; and 

Pour&, that Ha-Rom us@ its monopoly power in the alleged standard 

hospital bed marlcet'or headwall unit market in an attempt to monopolize the . 

specialty.bed market as defi.miL in the previous instruction styled Attempt to 

Monopolize. 

There are several ways in which KC1 may prove that Hill-Rm had specific intent to 

monopolize. There may be evidence. of direct statements of Hill-Rom's Wknt to obtain' a 

monopoly in the relevant market. Such proof of specific intent may be established by documents 

prepared by responsible officers or employees of HillillRom at about the! time of the mndact in 

qaestion or by testimony concerning statements made by responsible officers or ett?ployees ofBill- 

Rom. You must be c m M ,  however, to distinguish between a party's intent to compete 

aggressively (wbicb is lawful) and m intent to acquire monopoly power by usin$ predatory, 

. anticompetitivc3. or exclusionary meats. 

Even if you decide that thc? evidence does not prove dixecfiy &at Mill-Rom actually 

intended to obtain a mcmapoIy, specific intent may be inferred from what Hill-Ram did, For 

example, if the evidence shows that the mwal and probable consequence of Hill-Rbm's conduct 
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in Ule relevant market was to give Rill-Rom .m~trol over prices or M exclude or destroy 

competition, an8 that this was plainly foreseeable by Hill-Rom, then you may infer that W-Rom 

specifically intended to acquire monopoly power. 

DANGEROUS PROBABLm OF SUCCESS 

In detemhing whether there was a dangerous probability of success, you should consider 

the follo*g factors: 

First, the market share and power of Hill-Rrm as compared to competitors; 

Second, wb&& ~ = R o m ' s  share of the relevant market was increasing or decreasing; 

Third, the acw or probable impact on competition of HWRom's alleged predatory, 

anticompetitive or exclmionary acts or practices; and 

Pomth, whether the barriers to mtxy intb the market mde it difficult for competitors to 

' enter the market. 

A datlgaous probability of success need not mean that success was nearly certain. It 

means that the chance of success was substantial and real: that is, there was a reasonable'&lihood 

that Hill-Rom would uIthately achieve its goal of monopoly power. 

The antitrust laws prohibit contracts, combinathm, and conspiracies that unreasonably 

restrain trade. To establkh its claim of ua~easonab1e restraint of trade, KC1 must prove the 

f5llci.wing elements by a preponderance of .the evidence. 

1. That there were 'one or more contracts, combinatioris or conspitacia 
between Hill-hm and others; 

2. That thr= contract, comb'iation or conspiracy constituted an measonable 
restraint on interstate commerce id a relevant ~narket; 

3. That the restraint involved a  sub^^ amount of such commerce; md 

4. That KC1 suffered injury in its business or property as a material result o f  
a violation of the antitrust laws. 

With regard to tbe fast element, a contract is a Wmtten or oral agreement between two or 
I '  

. . 
more persons or entities. I 
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The second element is that the alleged contract resulted in an unreasonable restraint ofi 

interstate commene. The question of whether an aIIeged conlract constituted an unreasonable 

restraint on interstate commerce must bfz detmmined on the basis of full eonsideration of all of the 

facts and &cumstances disclosed by the evidence, including the na,-e of the particulm hdustry 

or the prodact or service involved, the market area involved, any f~ that you find to be peculiar 

to that industry, prodrzct, service or market area, the nature of the aUeged restraint and its' effect, 

actual or probable, and the history of the circumstatlces smowdhg the alleged restraint and the 

. keaso~s for adopting the particular practice that is alleged to corntitUte the restraint. In sum, the 

reasonableness of a restraint is judged by its general effect on the market, not by the circ~mtatlces 

of a p&imhr application. Ah individnal business dedsian that is nefi~ent or based on illogical 

c@u$i011~ or insufficient factb i s  not a basis for antitmst liability under s d o n  1 of the S h m  

Act. . 

The third element is that the alleged contract, combhation or conspiracy comtituttxl a 

restraint on interstate commerce iavolvhg a substatlrial amount of such commerce. The parties 

agree that inters- comrce  is involved. The parties disagzqe whether a substantial mowt of 

that commerce was affected, . 

The fburth element is that K ~ J  ,suffered injury in its business or property as a material 

result of the alleged CO&N. In the &urse of normal liwful cornpetitic)n, some businessas may 

suffer economic losses or even go out of business. The antitrust laws are violated only when 

unlawful competitive practices muse such economic 1059eS. Proof of a antitrust violation does 

not necessarily rnm suffered injury &om that violation. Further, a plaintiff can recovor 

oidy if the lass stems fiom a reduction in competition because of the defendaot's behavior. There 

is no antitrust injury unless the bebvior reduced competition, even if the behavior violated the 

antitrust law at issue. 

A tying mangenient is an agreement by one party to sell a product or service or to give 

a discount on a product or service ( h o r n  as the "tying" product) on the canditi~n that the buyer 
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also purchase or rent a different product (known as the atid" $toduct) from the seller. KC1 

asserts that Hill-ICom restrained trade by using "tying" arrangements in its business with group 

purchasing organizations and tbeir member hospitals. KC1 assem that standard hospital beds and 

headwall units ate the tying products and that specialty beds are the tied products. 

Not a l l  tying arrangements are unlawful. ' h e  essential characteristic of aa invalid tying 

arrangement is a seller's exploitation of its market power over the tying produet to force buyers 
I 

to purchase or rent a tied produot.that buyers either &d not wtpt at all a might have preferred to 

purchase or rent elsewhers. When such forcing is present, cometition in the m k e t  for the tied 

product may be restrict& or foreclosed, 

To establish its claim, KC1 mast prove each of the f0110wing elements by a preponderance 
/ 

of the evidence: 
t 

First, that s a d  hospital beds an8 headwall units are separate and distinct products from 

specidty beds, and not simply two componenB of one produet; 

Second, that there was a contract or agreement in which Hill-Rom apemi to sell staadad 

a hospitat beds or hadwdl Wts or cox).ditioned.additional discounts on standard hospital beds or 

headwall uriits, the alleged "tyingw product, on the ~ ~ n d i l i ~ n  that the CUStOmeK also purchase Or 

rent speciaIty beds, the alleged tied product; 

Third, that Hill-Rom ha8 sufficient teconomic power or significant market leverage in the 

alleged &anbard hospital bed or headwall wits markets and used that power to force purdwes or . .. 
a .  . 

rentals from Hg-Rom of specialty beds'that '&fomers did not want ai all ax might have prefmed 

to purchase or rent elsewhere to 111masod1y restrain free cbmpetition in the alleged market for 

specialty beds; 

Foorth, hat the alleged tying arrangement foreclosed a not bsubstantial volume of 

commerce. In deciding this question, yqu must look to the total dollar: volume of sales or rentals 

in interstate mmerce by ~ i l l - ~ o m  af the products, if any, that you find to have been tied to 

standard hospital bkds or headwaU miti; 

. * 
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Fifth, that KC1 suffered hjury to its business or property as a material result of ~~~~Ram's 

alleged illegal Ytying" agreements. The injury, if any, must have been a direct and natural 

consequence of an illegal "tying* arrangement, 

Hill-Rom claims that KC1 attempted to monopolize the alleged submarkets for (1) bariatric 

products, (2) wound care praducts, (3) p u l m o q  products, md (4) muting treatment table 

products by pursuing d~gedly factually basuess or sham legal dalms and making allegedly false 

add dispaiaging statements to customers for Me purpose of harqhg competition in those alleged. 

To prevail on h attempted monopo~tion cldxu, Rill-Rbm must prove each of the 

followin$ elements by a preponderance of the evidence: 

First, that KC1 engaged in predatory, anticompetitive or exclusionary cond* 

Second, that KC1 had a specific intent to achieve m~nopoly power in the alleged 

submwkets; 

Third, that there was a dangerous probability that KC1 would achieve its goal of monopoly , 

power in the alleged submarket$; 

Fourth, that KCJ'S conduct occurred in or a e d  interstate c o m c e ;  and 

Pifth, that Bi-Rom was injured in its business or property as a result of the r t y m t i ~ t  

violation. 

~ c ~ N T E N T  

There are several ways in which Hill-Rom may prove that KC1 had specific intent to 

monopolk&. T'here may be evidence of direct statements of KCI's intent to obtain a monopoly in 

the relevant &ark&. Such pmof of specific intent my be established by documen@ prqpared by 

responsible officers or employees of KC1 at about the time of the condwt i question or by 

testimony concerning statements made by responsible officers or mployees of RGI, You must 

be &eful, however, to distinguish between a party's iatent to compete aggessively (wfiich is 

laww) and an intent to acquire monopoly power by using predatory, anticompetitive or 

exclusionary means, 
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Even if you decide that the evidence does not prove directly that KC1 actuaIly intended to 

obtain a monopoly, specific intent may be inferred from what KC1 did.' For example, if the 

evidence shows that the 11atural and probable consquence of KCI's conduct in the relevant market 

was to give KCX control over prices or to exclade or deslroy competition, and that this was plainly 

foreseeable: by KCI, then you inay ,infer that KC1 specificafly intended to acqujxe monopoly power. 

Xa dete-g whether there was a dangerow probabiliq of success, you should consider 

the follow& factors: 

IF&&, tb share and power of KC1 as ampared to competitors; 

Second, whether KCI's share of the relevant market was increasing or decreasing; 

W, the actuaf or probable impact: on conpetition of KCI's alleged predatory, 

anticompetitive or exclusionary acts 02 practices; and 
' 

Fouah, whether the barriers to enl;ry into the market rnade it difficult for competitors to 

. enter themarket. 

A danger& probab'Ilify of sums$ need not mean that success was nmly certain, It 
( I  

means that the chance of success was slrbstantial and real; that is, there was a reasahable likelihood 

Wt KC1 would ulbte1y achieve itrs go@ of monopoly power. 

As part of your aaalysis of each party's antitrust claims, you must consider whether 

legitimate business reasons mdtivated the ~ther'~arty's conduct. This issue has two interndared 

Parts* 

First, you should decide whether leach busitless reason advanced by the party .was 

legitimately competitive. A business justification is legitimate if it furthers competition on the 

merits, reduces prices, increases efficiency, h c e s  the quality or attractiveness of a product, 

increases efficiency by reducing costs or otherwise benefits consumers. 

Second, if you fitld that any business reason satisfies th& requirement, you may then 

considlei whether each such reason is pretext-h other words, not the real reason for the party's 
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wnduct. You are not, however, to second-guess whether the party's business jadgment was wise 

or correct in retrospect. 

The party asserting the claim has the burden af persuadirig you, by a preponderance ofthe 

evidence, that legitiimte business reasons did not motivate tbe prty's alleged conduct, 

even in part. 

SEAM LDYOATION, 

H'i-Ram asserts that KC1 pursued factually baseless or "sham" l@ claims in attempt to 

monopolize the alleged submkets defined in the'instruction on Relevant Market. In respoase to 

Kill-Rom's coun~claim, KCI,asserts that it brought the litigation that Rill-Rom complains of in 

order to seek a remedy f ir  Hill-Rom's conduct. 

The Cmtitution e m e s  fhe right of everyone, wh~ther actjng alone or h combination or . 

agreement with others, to petition or appeal to the courts for judicial action, rec&y.i&g that a r k  

people do so, they will naturally seek judicial adon that favors them and also may be unfavorable 

to otheir~. The law provides that the rigt to me the courts to seek judicial action is an important 

tight, and that the exqrcise of that right, evenby &gr&w.net, does not normally violate the antitrust 

laws. , 

An agreement to bring or continue one or more lawsuits or othet pra-gs against a 

par& does not violate the antitrust laws d e s s  the suit or suits were shams. in d e t e m g  

wherber the suit or other proceedings ... challenged by HN-Rom prere shams; you must decide . . 
(1) whether KCI's suits or 0th proce&s were objectively baseless; and (2) whether the 

allegedly baseless suits or other proceeaings were an attempt to harass intertkre directly with 

the bush~ess relationships of one or more competitors through the 06s of govemmezlhl procesr as ' 

opposed to the outcome of the suits, 

Just because a suit or o&er promeding was unsuccessful does not inem that it was 

objectiveIy Baseless. A lawsuit or other proceeding is objectively baseless only if it was so 

baseless that no reasonable litigant could realistidly expect to win. In other words, if som~one 

in KCI's position could haw had a reasonable bklief that there was a chance of winning, the suits 
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or other proceedings were not objectively baseless. If you find that KCI's suits or ather 

proceedings were not objectively baseless, you do not need ta consider whether it was an attempt 

to interfere kith the bushkss relationships of one or more competitars. Instead, you must find for 

KCI and against HillrRom on its charges eat KC3 violated the Sherman Act by pursuing the suits 

or other proceedings. 

If, however, you find that KCI's suits or other proceedings were objectively baseless, YOU 

must dete&e whether KCPs primaty objective in bringing them was to hurt Hill-Rom by 

bringing or coilthuing them regadiess of the ultimate outcome of the suits a other proceedings, 

or whether KCI's primary objective was to obtain the relief sought. 

If you fmd that no reasmable person could have redlistidy expected to su& in a suit 

or other proceeding wcb as the ones KC1 initiated and thar KCI's primary purpose h bringing or 

continuing them was to inflict ham on Hjll-Rom caused by the suits or other procemgs 

themdva, as opposed to tlie relief sought, then you mwt miwider 'whether KCX'S actions 

constitate exclushnary conduct in pursuit of monapoU&on, i. e., whether the r d g  elements 

;of Hill-Rm's attar@ to monopolize claim have been proven. 

The litigation and other proceedings that Hill-RQIP complahs about sought the following , 

judiciai relief: damages and injunctive relief. KC1 contends that the true purpose in bringing the 

lawsuits or other proceedings was to secure tbis relief. Hill-Rom, on the other hand, maintains 

thal gCI's tme purpose in brin@ing the lawsuits or other proceedings was not to wjna favorable 

judgment but to harass ~ i d - ~ o m ,  by the process of litigating. regardless of he outcome. 

h considering KCT's purpose, you m y  wnsidcx whatever direct evideqce of KCI's 

motivation for bringing the lawsuits or other proceedings is available to you, Of course, you also 

may consider chums-tial evidence of KCI% s purpose, such as whether KC1 engaged in 

misrcspresentations in the conduct of the lawsuits. If .KC3 engaged in misrepresentations in a 

judicial or other proceeding, you may consider that to be' evidence of an improper purpose. 

LOBBrnG 

Hill-Rom also asserts atit KCI's comhcations with,the Department of Justice: were in 

Merance of an atiempt to monapolize the four alleged s u b ~ l c e t s  mentioned earlier in these 
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instructions. KC1 assefts that i ts comdcat ions  aad couperation with the Department of Justice 

investigation were proper, The Coastitution e w e s  the right of everyone, whether acting alone 

or with others, to petition or appeal to the govwmem for political actiw, r w o a i n g  that when 

people do so they will naturally seek poIitical action that favors tbem and aIso may be unfavorable . 

to others. The appeal to gov-ent may be direct such as a'discussion or meeting with a 

government off~cial or agency, or it may be 3xx%rect, such as a publicity or advertising cmpaip. 

The law provides that the right to pd&n tbe government for political action i s  an important right, 

and'the geniiine exercise of that right, even by combinati~n ox agreement, does not violate antitrust 

laws. Efforts geguhely intended to influence: pubZic official! to ~ official,action do not violate 
. . 

the adtitmst laws, even if the purpose of those efforts is to obtain official action that t h t e s  or 

reduces competition, 

To be entitled to this protection, however, petitioning activity must be a genuine attempt . 

.ro Wgerxce public officials to take official action. In other words, the purpose of the activities 

must acWy be to obtain some official action @om public officials. Petitibnibg activities are not 

protected if they are just a sham or a pretext to cover what is actually nothing more than an 

amapt to interfere directly with a competitor's business relationships. * 

You must t h e r e  decide whether any of the petitioning activity in this case was genuine. 

The burden of proof on the question ofthe genuirieness of the petitioning activity is on Aill-Rom; 

that is, it is Hill-Ram's burden to convince; you that the petitioning activity, or some of it, was not 

genuine, In addition to proving the remaining elements of its attempt to monopoIk cI&. 

A party must establish as a part of its antitrust claim thatit suffered injury to its business 

or property by reason d the ahtitrust violation. The term 'busjnek" includes my.commercial 

interest or venture. A party has been injured in its 'business" if you fmd that it h i  suffered 

injury to any of' its comercia1 inkrests or enterprises as a result of mother party's antitrust 

violations. The term "property" includes anything of value that a party seeking damages for a 

violation of the antitrust laws owns or possesses. A party was h j w d  in its "property" if you fmd 
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" . 
tbat anything of value that it owns or possffses bas been damaged as a result of azrotber party's 

antimst violation. A p;emy bas been injured ia its 'property'?f you find that it has lost money 

as a result of another party's andtrust violation. 

In the course of normal, lawful codetition, some businesses miy sufkr economic lbsses 

or even go out of business. The mtitrust laws are violated only when ,unlawful competitive 
' 

practices cause such eco110mic losses. An injury to a business is the materid result of an antitrust 

violation only when the act or transaction constituting the violation directly .and itl na~~ral  and 

codtinuous gequence produces, or costributes mb~tantidy to producing, the injury. In other 

words, a defkn&mt's violation of the whsr  laws must be a direct, substantial and identifiable 

came of the injury a plaintiff claims to have suffered. Praaf of an antitrust violation does not 

necessarily mian apfaintiff was damaged. Proof of an antitrust viol~on~and antitrust injury must 

+' HN- omc claims &~KCI d t t &  acts constituting tortbus or unlawful interference with 

Hill-Rom's prospective business relationships. h order to recover on this claim, Hill-Rom must 

prove each of tlte f o l l o ~ g  elements; 

First, a reasonable probability that HSl-Rom would have entered into a c o n t r a c ~  

relationship with a customer or customers; 

Second, an independently tortiom or dawfuI act by KC1 that prevented the refatiomhip 

from ocnxrra; 

Third, KCI did such act with a c~nscious desire to prevent the relationship from occurring 

or KC3 kdew that the W&erence was certain or substantially certain to occur as a result of its 

conduct; add 

Ponrth, Hal-Rom suffered actual harm or damage as a result af a ' s  alleged interference. 

I$ATERXAL CAUSG 

An antitrust plaintiff must show the defendant's wrongfiil actions materially contributed 

to an hjwy to the plhtiff's business, Xn some w e s  a jurY may infer that the defendant's 

. anticompetitive behavior was a material ca~se of the plaintiff's damages from the nature: of the 
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belhavio'r and the plaines showing of loss.   ow ever, tbis showkg may not be based an 

spedaiion. Rather, .the required causal link mkt be proved as a matter of fact and with a fair 

degree of certahty. 

PROXXMATE CAUSE 

h connection with ~ill-~c&n's tortious interference cclafm, any must be 

pro&tely caused by KCI's alleged interference. "Proximate causen means that cause which, 

in a natural am3 continuous sequence, produrn an event, and without which cause such event 

would not have occurred. Ijt order to be a proximate cause, the act or omission complained of 

inkt be such that a person using the degree of care required of him would h&v& foreseen that the 

event, or some similar event, rnight reasonably result therefrom. There may be more than one 

proximate cause of an event, 

KC1 asserts that the statute of Emitations limits Rill-Ram's daims. A statute: af limitations 

is a law that provides that a c 1 k  is barred if a plaintiff daes not bring it within a prescribed' 

period of time. The the  period Within which the claim must be brought begin8 ween KCX 

allegedly committed an act that allegedly injured Hill-Row's business. 

The applicable statute of limitations period for attempted monopolization is four y w s .  . 

KC1 asserts that Hill-Rbm's claim fbr attempted monopolization is barred as to KCI's acts, if any, 

that allegdy injured W-~an'; business prior to October 3 1, 1992. 

Thr: applicable statute: of liitatiom p d o d  for tortiaus interference with bwhe8s relations 

is two years. 'KCI assem that Hill-Ram's c la im for t;ortious htkrference with business relati,om 

i s  barred as to KCI's acts, if any, that allegedly injured HiICRom's business prior to October 3 1, 

KC1 has theburden of proving the statutt of W t i o n s  defense. In oiber words, KC1 must 

prove by a prepon&m~ of the evidence that Hill-Rom did not file suit wi&h the applicable time 

period. 
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DAMAGES-CAUTIONARY INSm-UCTION 

Vany party has proven it& claim against mother party by a preponderance of tba evdence, 

you must determine the damages, if any, to whicb that party is entitled You should not interpret 

the fact that I have given instructions about a party's ilaanges & an indication in any way that I 

believe that a particular party should, or should not, win this case. It is yonr task first to decide 

whether the other party is liable. I am instructing you on damages o f i  so that yqu will have 

guidance in the event you decide that the other party is Liable and thar the complaining party i s  

entitled to r e c o ~  money &am that p q .  

COMPENSATORY DAMAGES 

Ifyou.find a party is liable, thea you must determine the mount that is fair ~aitpettsahn 

for a l l  of its damages. 

'These chmgts are d e d  compeaatory ckmages. The purpose of co~npensatory damages 

is tomake a p w  whofe - that is. to cxmxpeTtSate a party for the damage that it has suffered. You 

may award compensate y damaies only for injuries that a paxty proves were caused by the other 

pag's allegedly wrongful canduct. You should not award compensatory damages for kPe~ative 

i n . i e s ,  but only for those injuries which a party has actually suffered or is reasoaably 1'Wely to 

s e e r  irk the future. 

I€ you decide to award comrpensatary damages, you should be guided by dispassionate 

ccmmon sense. Computing b g e s  may be difficult, but you must mt let that diffidty lead you 

to en- in arbitcay guesswork. On the other h& the law does not reg* that a party , prove . 

the amount of its losses with mathematical precisiop, but odymilh as much deI?nitc:ness and 

accuracy .as the c h m c e s  permit. 

Yw.must use sound disrnetion in fixing m award of damages, drawing reasonable 

inferences where yon find them appropriate &om tbe facts and circumsttmce~ in evidence. 

mGAITON QF DAhrlAG'ES 
1 A party that claims damages rewlfhg.from the wrongEu1 act of another has a dury under 

the law to use reaso.nab1e diligence to mitigate--to avoid or minimize those damages. 
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If you find that a paxty is otherwise entitfed to damages, the party may not recover fm my 

item of damage that it could have avoided tbrough reasoaable effort. E you 'find by a 

of the evidence that a party unreasonably failed to take advantage of an opportunity 

to lessen its damages, you should deny that party recovery for damages that it would have avoided 

had it taken advantage.of the oppomuni~. 

If you find KCI could have profitably met HiIl-R~m*s hcrernentd aiscomts and Wed to 

do so, you may regard KCI's failure to do so as a failwe to mitigate damages. . There . .is the.smc 

duty to mitigate damages in an &tipst case iii any other case. 
. . 

YmBte the solejfldige ofwhet.h,er the pm acted reaso&iblY in avoiding br mhhizing its 

damages. An injured pm may not sit idly by when presented with an opp-ty to redtrce its 

damages. However, m party is required to exercise unreasonable effakts or incur unreasonable 

expenses in mitigating damages. The p a .  found fa be liable him the burden of paving the 

danrap that tbe party making the claim could have mitigated. In deciding whether to reduce a 

party's damages because of its fawe to mitigate, you must weigh all the evidence in light of the 

particular circumstances of the case, using sound dismetion h decidiag whether the liable party 

has satisfied its burden of ptbvhg that the damaged party's co~lduct was not reasonable. 

D r l  

Profits are gain which is  in access of all expenses, costs, and other operating expemes amj 

,PUTURE DAMAGES 

KC1 has presented evidence that, bad it not been for Hill-Rm's alleged antitrust violation, 

*KCI would have earned certain profits several years intQ the future. In caXcu1ating any damages 

award fOk KC1 redting from Rill-Rom7s conduct, you may consider any amount of damages that 

were said to relate to alleged future profits. 

. III. CQNCLIJDWG lNSTRUCTIONS 

'When you retire to the jury room to deliberate on your verdict, you may take with you this 

charge and the exbibits that the Court has aclmiaed into evidence, Sdect yo'ur Presiding Juror md 

. conduct your deliberations. If you recess during your deliberations, follow all of the imtmctions 
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that I have given you concerning y m  cox~drlrct during the trial. After you bave reached yow: 

unanimous verdict, your Residing J ~ o r  must fill in your answers to the written pestions and sign 

and date the verdjct fom. Rehun &is charge together with your writte;n answers to the ipestio~[~~. 

Unless 1 direct you o t h h e ,  do not reveal your answers until such time as you are dischuged. 

You must never disclose to anyone, not even to me, your numerial division during your 

deliberations on any question. 

It is your sworn dufy as jurors to discuss the case with one mother in an'effort to reach 

agreement if you can do so. Each of you must decide the case for yowself, but odly aftet full 

comid&ation of the evidence with the othqr.members of the jury. While you are discilssing the 

case, do not hesitate to re-examhe your o m  gri#ian and change your oaitld if you become 

convinced that you are wrong. However, do not give up your honmt beliefs solely because the , 

others think differently, or merely to finish the case. 

Rmmbet that in a vexy real way you are the judges-judges of the facts. Your only 

interest is to seek: the truth fkom the evidence in the case. In this and any lawsuit, the credibility 

of witnesses is important. You are the sole judges of wherber to believe or disbelieve all, part ox 

none of the testimony of my wiMess. 

If you want tci wmunicate with me at a i y  time, please give a written message or question 

to ML Martinez, who will bring it to me. I will then. respond as promptly as possible either in 

writing or. by Mvhg you brought into the courtroom so that f can address you orally. I will 

always first show the attorneys your questiori and my respbilse b&r& I answer your quesdm. 

Afim you have reached a verdict, you are not required to talk with anyone about the case . 

unless'1.order you to do so, but you may talk about the case with other6 after L e  case is over if 
', 

you choose to do so. 

FRED BIERY 
UMTEb STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

S A N  ANTONIO DMSION 

KI[N]ETIC CONCEPTS, XNC., KC1 § 
USA, INC., and h4EDICAL RETRO 8 
DESIGN, WC., 8 

PIaintif€s, 
0 s 

vs . 8 CIVIL A C T ~ N  NO. SA-9s-c~-75s-FB 
§ 

; ~ ~ E N B R A N D I M I U S ~ , ~ ~ . ,  
HILL-ROM COMPAML', INC., and 8 
HILL-ROM, INC . , IS 

8 

Keephg ia miod the preceding ~ c t i o m ,  please mwer the f0110:Wing questions. All "yes" 
answers must be supported by a preponderme of.the evidence. 

OuES1[1[ON 1: * 

Did KC1 prove starhard hospital beds and specialty beds are sepatate relevant pxoduct markets? 

J No Answer "Yes* or "No." Yes 

If you anskr '71esn go to Qpestion 2. If yoo m e r  Y ~ ~ " '  go tci Question 10. 

prn?II0N 2: 

Did KC1 prove that Hill-Rom attempted to monopolize the specialty bed market? 

Answer "Yes" or "No." Yes J -  NO 
If your mwef is *Yes'' go to Question 3. If y m  mwer i8  'No" go@ Question 4. 

Did KC1 prove i b ~ t  KC1 s u f f d  injury in its business or p r o p m  as a materid result of 
. Hill-Rom's attempted monopolization, if my you have f m d ?  

1 

Answer "Yes" or "No." Yes . No 
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Did KC1 prove that Hill-Rom engaged in contracts, combinations, or conspiracies that 
unreasonabiy restrained competition in the specialty bed market? 

~tlswer "yesn or g c ~ o + *  yes d . NO ,, , 

Ifybw answer is "Yes" go to Question 5. LQ your m m  is 'No" go ta Q U ~ ~ O I I  6, 

Did KC1 prove that KC1 suflfeted injury in its business or property as a materia1 result of WUI- 
Ram's unreasonable restraint of competition, if any y ~ u  havd found? 

/' 
Aaswer "Yes" or "No." Yes . v No 

Rid KCI prove that Hill-Rbm entered into tying arrangm~:ntS as that term is Wned fn. these 
instructions? 

Answer "yes" or u~o.* yes. J NO 

][fyour answer is "Yes" go tr, Question 7. ][E your mwer is *Nca go to @ d o n  8: 

' Did KC1 prove that KGI suffer& hjwy in its business or property as a material result of 
'Rom's tymg mangenents, if any you have found? / 

Yes I/ b w e r  "Yesu or "No." No 

What amoat of momy paid now in cash, if any, do'you find wbuld fairly corznpewate KC1 for 
the injury, if any, that you have hmd? 

Answer in dollars and cents, if any, 

QUESTION *9: 

Do you find that Hillenbrand dire&d, controlled or ptirticipated in the conduct, if any, you 
found in response to Que~tiom 2,4, or 61 

Answer "Yes" or "No. " Yes 
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Did Hill-Rom prove that any of ,fthe' folloying ii a relevant produci subma~ket? 

b. W m d  w e  products Yes . / No 
1 

c. Pulmo~ary products No 

d. R~tatbgtableproducts Yes 

If yon answaed 'Yes' to any part of this Qaestiofil, answer Question 11 with regard to the 
. submkets for which you answmed "Yes." If yoa answered Wow as to a, b; c, and d, do not 

proceed my further. 

Did IIiU-Rom prove that KCl attempted to monopolize any of the fr,Uowing submkkets &,rough 
sbam litigation against Hi-Rom and Hillenbrand anb by mMng disparaging comments to Hill- 
Rom customers? 

Ans*er "Yes" or "No." 

a. ~ariatric products ' 

b. Wound care products 

Yes No J 
7 

Yes * No I/ 

c. Pulmonary products Yes No 

d. ~ o t a & ~  table productx yes _ .NO J 
H you mawered 'Yes" ta any part of Question 11, answer @&on 12. Otherwise do not 
proceed. 

Did Hill-Rom prove that Hill-Rom snffmed injury in its business or property in any of the 
submarkets as a materid result of KCI's artfmpted monopolization, if my yau have f m d ?  

Answer "Yes" or "No." 

a. Bariatric products 

b. Womd care products 

Yes No 

Yes No 

c. Pulmow products Yes , . .  , NO 

d. Rotating table products Yes No 
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If you answered "Yes" to any part of @edon 11, please answer the fdowing .Question. 
@rtherwise do mt proceed. 

Did IlitlwRom prove that KCI w r o n ~ y  interfered with Hill-Rom's prospective business 
relations? 

Answer'"~es" or YNo.ll . Yes No 

W YOU amwelted 'Yes" to my pparts of QWS~~OII. 12 or Question 13, please mwer the . 
f0110wihg Question. O f i e d e  do nat proceed. 

What sum of money, if any, if paid now in cash would Mirly and reasonably compemate Hill- 
fol the dam.ageg, if any, proximately caused by the conduct %und by YOU jn answer to 

Question No. 11 or Question No. 13? . . 

.. . Answer in dollars md cents, if any. 

Ctinduct prior to 10/31/92 $. 

Conduct bemeen 10E3 1/92 and 10/3 1/94 $ 

Conduct after 10f 3 1/94 $ .  

SO SAY WE ALL. 

Date 


