JUNTEETUN kb FIMauin i ¢ nm wmew T - L
-w www mTR

FILED FORRECORD "~
AT O'CLOCK__ M é #

NO. 17,869 JUN 1 § 2000
VPR PETHCT O

HARMAR BOTTLING GOMPANY, IN THE olsmo DIPUTY

ROYAL CROWN BOTTLING COMPANY,
ING., O-MC BEVERAGES, INC.,
BOLLS DISTRIBUTING COMPANY and
HACKETT BEVERAGES, INC.,

Plaintiffs. MORRIS COUNTY, TEXAS

Y.

THE COCA-COLA COMPANY and
COCA-COLA ENTERPRISES INC.,
Defendants.

LOY L0 S0 T U 1N 40 GO L 102 €O ()

76TH JUDICIAL DISTRICT COURT

C GE O Cc

U meﬁgﬁé O?g



YW Bk WY I ReR TIWMmERIN wOm e B + mmE f wms oww  wowe wmowy

relimi oti

LADIES AND GENTLEMEN OF THE JURY: *

This case Is submitted to you by asking questions about the facts, which you must
decide from the avidence you have heard In this trial. You are the sola judges of tha
credibility of the wiltnesses and the weight to ba given their testimony, but in matters of law,
you must be governed by the instructions in this charge. In discharging your responsibility
an this jury, you will observe all the instructions which have previously been given you.
| shall now give you additiona! instructions which you should carefully and strictly follow
during your deliberations.

4 Do not let bias, prejudice or sympathy play any part in your deliberations.

2. In arriving at your answers, consider only the evidence Introduced here under oath
and such exhibite, if any, as have been introducad for your considaration under the
rulings of the court, that is, what you have seen and heard in this courtroom,
togather with the law as given you by the court. in your deliberations, you will not
consider or discuss anything that is not represented by the evidence in this case.

3. Since every answer that is required by the charge is Impartant, na juror should state
or consider that any required answer is not important.

4. You must not decide who you think should win, andthentry to answer the questions
accordingly. Simply answer the questions, and do not discuss nor concern
yourselves with the effect of your answers.

5. You will not decide the answer to a question by ot or by drawing straws, or by any
other method of chance. Do not return a quotient verdict. A quotient verdict means
that the jurors agree to abide by the result to be reached by adding together each
juror's figures and dividing by the number of jurors to get an average. Do not do
any trading on yaur answers; that is, one juror should not agrae ta answer a certain
question one way If others will agree to answer another question another way.

6. You may render your verdict upon the vote of ten or more members of the jury. The
same ten or more of you must agree upon ali of the answers made and to the entire
verdict. You will net, therefore, enter intc an agreement to be bound by a majerity
or any other vote of less than ten jurors, If the verdict and all of the answers therein
are-reached by unanimous agreament, the presiding juror shall sign the verdict for
the entire jury. If any juror disagrees as to any answer mada by the verdict, those
jurors who agree 1o all findings shall each sign the verdict.

These instructions are given you because your conduct is subject to review the
same as that of the witnesses, parties, attorneys and the judge. If it should be found that
you have disregarded any of these instructions, it will be jury misconduct and it may
require another trial by another jury; then all of our time will have been wasted.
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The presiding juror or any other who observes a viclation of the court's Instructions
shall immaediately wam the one wha is violating the same and caution the juror not to do
SO again. e

When words are used in this charge in a sense that varies from the meaning
commonly understood, you are given a proper legal definition, which you are bound to
accept in place of any other deﬁnitiOn or meaning.

Answer "Yes" of "No" to all questions unless otherwise instructed. A'Yes" answer
must be based on a prepondarancs of the evidenca unless otherwise instructed. Ifyoudo
not find that a preponderance of the evidence supports a “Yas" answer, then answer "No."
The term “preponderance of the evidence" means the greater weight and degree of
credible testimony or evidence introduced before you and admitted in this case.
Whenever a question requires an answer other than "Yes" or "No," your answer must be
based on a preponderance of the evidence.

A fact may be astablished by direct evidence or circumstantial evidence or both.
A fact is established by direct evidence when proved by documentary evidence or by
witnesses who saw the act done or heard the words spoken. A fact is established by
circumstantial evidence when it may be fairly and reasonably inferred from other facts
proved.

Specific Definitions and Instructions
Equality of the Parties

All persons, Including corporations, small businesses and individuals, are equal
before the law and must be treated as equals in a court of justice.

efinition of “Person”

Theword “person” means a natural person, proprietorship, partnership, corporation,
. municipal corporation, association, or any other public o private group, hewever
organized.

Definition of Coca-Cola Enterprises In¢.

For purposes of this jury charge, you are instructed that defendant Coca-Cola
Enterprises Inc. includes Coca-Cola Bottling Company of North Texas, Valley Coca-Cola
Bottling Company, Austin Coca-Cola Bottling Company, Coca-Cola Bottiing Company of
Texarkana, Coca-Cola Bottling Company of Shrevepor, Sulphur Springs Coca-Cola
Bottling Company (after January 1988), and Ouachita Coca-Cola Bottling Company (after
February 21, 180€). :



Authority

Under the taw, a corporation is a person, but it can act only through its agents —
such as its directors, officers; employees, or others acting on ite behalf. A corporation ie
not capable in law of conspiring with its own agents or employees, hor can a corporation
conspire with its unincorporated divisions or its wholly-owned subsidiaries. Through its
employees and agents, however, it is capable of conspiring with other persons or
independent corporations.

A corporation Is legally bound by the acts and the statements of its agents or
employees done or made within the scope of thair employment or their apparent autharity.

Acts done within the scope of employment are acts performed on behalf of a
corporation and directly related to the performance of the duties the agent or employee
has genera! authority to perform. Apparent authority is the authority that outsiders could
reasonably assume the agent or employee would have, judging from his position with the
company, the respansibilities previously entrusted to him or his office, and the
circumstances surrounding his past conduct.

Instructions i e t

The following definitions and instructions apply to Questions 1 through 4 below.

Elements of Claim of Conspiracy to Unreasonably Restrain Trade

To establish their claim of a conspiracy to unreasonably restrain trade plaintiffs
must prove the following elements by a preponderance of the evidence:

First, that a conspiracy existed;

Second, that defendants knowingly became a member of that conspiracy,
knowingly means voluntarily and intentionally, and not because of mistake or
accident or other innocant reasaon;

Third, that the conspiracy constituted an unreasonable restraint of trade; and

Fourth, that defendants’ activities ocsurred in or affected any part of trade or
commercs.

Conspiracy

A conspiracy is a combination by two or more persons to accomplish an unlawful
purpose or to accomplish a lawful purpose by unlawful means. The essence of a
conspiracy is an agreement between two or more persons to violate or disregard the law.

A conspiracy cannot be formed unless at least two separate persons or corporations reach
an agreement or understanding.



ation of tr

in determining whether the alleged restraint was unreasongple, you may consider
such factors as the particular business of defendants; the condition of the market before
and after the alleged restraint was imposed; the nature of the alleged restraint and its
effect on competition; the history of the alieged restraint; the reason for adopting the
allsged rastraint; and defandants’ purpose or intent.

In order to show that the alleged restraint was unreasonable, plaintiffs must prove
the following elements by a preponderance of the svidence:

First, what the relevant market is;

Second, that defendants’ alleged restraint or practice had a substantially harmful
effect on competition in that relevant market. and

Third, that the harmful effect on competition outweighs any beneficial effect on
competition.

Relavant Maﬂget

Wheravar you see the term “relevant market” in this charge, you are instructed that
the following Instructions apply.

With respect to their claims for conspiracy in unreasonable restraint of trade,
monopolization, attempted monopolization and conspiracy to monopolize, the first thing
plaintifis must prove with respect to each claim is what “relevant market” defendants’
businesses are in. There are two aspects you must consider in determining whether
plaintiffs have praven the relevant market. The first is the relevant product market; the
second is the relevant geographic market.

The basic idea of a relevant product market is that the products within it are
- reasonable substitutes from a consumear's point of view; that is, the produets campete with
sach other. This does not mean that products must be identical to ba in the same relevant
product market. It means that, as a matter of practical fact and the actual behavior of
consumers, the products are reasonable substitutes for the consumer's needs.

In sum, to determine the relevant product markset, you must decide which products
compete with each other. This is a practical determination. Products do not have to be
. identical to be in the same relevant market, but they must compete meaningfully with each
other.

The otier aspect of relevant market to be considered is the geographic area within
which the products compete. This relevant geographic market can be as large as the
antire world or the United States or as small as a single community.
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Tne relevant geographic market is the area in which defendants face competition
from suppliars that are in the relevant product market, and to which a retailer can
practicably turn for supplies. .

To determine the proper geographic market, you may consider if changes in prices
at ene location have fairly direct substantial effects on prices or sales at other locations,
and if the people in the industry and tha public at large view sellers in the different
locations as being in competition with each other. Such evidence would tend to prove that
the different locations are in the same relevant geographic market.

You also may consider how readily sellers can and do shift from selling in one
location to selling in another. Evidence that sellers shift readily among different lacations
in response to price changes would tend to indicate that the different locations are in the
sama geographic market.

In addition, you may consider where purchasers as a practical matter, can and do
buy the product; that is, whether buyers residing in one area buy from the same sources
as buyers residing in another area or if they buy from local sources rather than more
distant sources because they find it more convenient or practical to do so. In this regard,
you may consider whether an increase in prices charged by suppliers in one location
would cause a substantial number of purchasers to tumn to mors remota sources of supply.
If so, the two locations are part of the same geographic market.

Effect on Competition

Plaintiffs must show that the claimed restraint harmed overall competition in the
relevant market, not just that It harmed plaintiffs or plaintiffs’ businesses. -

In determining whether defendants’ alleged restraint had a harmful effect on
competition in the relevant merket, you should conslder the nature of the claimed restraint,
the history of the alleged restraint, the structure of the market, and defendants' position
:n the markat. You should look at such factors as the number of companies or firms in the
. market, the raasons and the way in which the alleged restraint was imposed, and the
nature of the market before and after the contended restraint was imposed.

If you find that the alleged restraint did harm competition in the relevant market, you
must then consider the extent to which competition was harmed. A restraint is
unreasonable only if it substantially harms competition. A restraint that has only a slight
or insubstantial impact on competition is not unreasonable or unlawful.

In determining if the alleged restraint here substantially harmed competition, you
should consider defendants' market power and how much of the relevant market was
affacted by defendents’ alleged restraint. If defendanis have little market power or
defendants’ alleged restraint affects only a small part of the market, then it is less likely
that defendants’ alleged restraint had a substantial effect on the competition in the market.
In considaring whather defendants have market power, you may consider defendants’
market share, but market share may not always, by itself, show defendants' market power.

5
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You also should consider whether the restraint influenced or affected the price,
output, ar product quality in the relevant market. Where a restraint does not affect price,
output, or product quality, It is unlikely to substantially harm compgtition.

If you find that plaintiffs have proved a relevant market and that defendants’ alleged
restraint had a substantially harmful effect on competition in that market, you must aiso
weigh any effacts of the alleged restraint that are helpful to competition against any
harmful effacts. If the beneficial effects outweighthe harmful effects, or if the net effect on
compstition is harmful but insubstantial, the alleged restraint is not unreasonable or

unlawful.

The fact that a restraint does not provide any benefit to competition does not
necessarily mean that it is unreasonable, however. Ifthe alleged restraint has only a slight
or insubstantial adverse Impact on competition, it is not unreasonable or unlawful even if
it does not benefit competition.

in determining whether the restraint was unreasonable, you also may consider
~ defendants' purpose in imposing the restraint. A purpose or intent to harm competition,
by itself, is not sufficient to establish that arestraint of rade was unreasonable. Effect, not
intent, is the ultimate test. However, consideration of the purpase of the restraint may help
you determine if it likely would have a harmful effect on competition. You may consider,
for example, whether defendants imposed the alleged restraint to achieve a legitimate
business purpose and, if so, whether the claimed restraint was tellored to achieve that
legitimate business purpose or, rather, was broader than necessary.

Afirm has no general duty to help its competitors, no matter how much power it has
in the market.

Trade or Commerce

Wherever in this charge the terms “irade” or “commerce” are used, the following
definition applies.

The terms “trade” and “commerce” mean the sale, purchase, lease, exchange or
distribution of any goods or services wholly or partly within the State of Texas; the offering
for sale, purchase, lease or exchange of any goods or services whally or partly within the
State of Texas: the advertising of any goods or services; the business of insurance wholly
or partly within the State of Texas; and all other sconomic activity undertaken in whole or
in part for the purpose of financial gain involving or relating to any goods or services
wholly or partly within the State of Texas.

Elements_of Monopolization Claim

On their claim of monopolization, plaintiffs must have proved each of the following
glements by a preponderance of the evidence: :

First, that defendants had monopoly power in a relevant market;

6
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Second, that defendants willfully acquired or maintained that power as
distinguished from growth or development as a consequence of the superior
product, business acumen, or historical accident, and -

Third, that defendants’ activities oceurred in or affected any part of trade or
commerce.

ono Power Defin

Monopoly power is the power to control prices in or to exclude competition from the
rolavant market.

The power to exclude competition means the pawer of a company to dominate a
market by eliminating existing competition from that market or by preventing new
competition fram antering the market.

Wiliful Acquisition of Monopoly Power

To prove defendants acted willfully, plaintiffs must prove either that defendants
engaged in predatory or exclusionary acts or practices with the conscious object of
furthering the dominance of defendants in the relevant market or that this was the
necessary direct consequence of defendants’ conduct or business arrangements.

Predatory or exclusionary conduct is conduct that has the effect of preventing or
excluding competition or frustrating or impairing the efforts of other firms to compete for
customers within a relevant market. It is not necessary that such conduct be unlawful in
and of itself, apart from lts effect in securing or maintaining ane or more of the defendants’
monopoly power.

You may not find that a company willfully acquired or maintained monepoly power
if it has acquired or maintained that power solely through the exercise of superior foresight
and skill: or because of natural advantages, such as unique geographic access to raw
< materials or markets; or because of economic or technological efficiency, including

efficiency resulting from scientific research; or by obtaining a lawful patent; or because a
change in cost or taste has driven out all but one supplier; or simply because the market
is 8o limited that it is impossible to efficiently produce the product excspt by a plant large
enough to supply the whole demand. The acts or practices that result in the acquisition
or maintenance of monopoly power must represent something more than the conduct of
business that is part of the normal competitive process or extraordinary commerclal
success. They must represent conduct that has made it very difficult or impossible for
“competitors to engage in fair compatition.

Maintenance of Lawfully Acauired Monopoly Pewer
Mers possassion of moncpoly power, if lawfully acquired, does nat violate the |

antitrust laws. But it is unlawful to use monepoly power, however lawfully acquired, to
foreclose competition, to gain a competitive advantage, or to destrey a competitor.

7
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Therafore, a company that has lawfully acquired monopoly power may not use that power
to maintain or tighten its hald on the market. Such use may be shown by conduct that
depends for its success onthe company's monopoly power, as distipguished from conduct
ihat could be successfully emplayed by firms without monopeoly power in the relevant

market.

In determining whether there has bean an unlawful exercise of monopaly power,
you must bear in mind that a company has not acted unlawfully simply becauss it has
engaged In ordinary compstitive behavior that would have been an offective means of
competition if it were engaged in by a firm without monopoly power, or simply because it
is large and efficient. To find defendant liable for monopolization because of the
maintenance of lawfully acquired monopoly power through use of that power, you must
determine that the defendant actually exercised monopoly power to maintain or tighten its
control of the market.

Elements of Attempt to Monopolize

With respect to their claim of attempted monopolization against defendants,
plaintiffs must prove each of the following elemsnts by a preponderance of thg evidence:

First, that defendants engaged in predatory or anticompetitive conduct;

Second, that defendants had a specific intent to achieve monopoly power in a
relevant market; _

Third, that there was a dangerous probability that defendants would achieve their
goal of monopoly power in the relevant market; and :

Fourth, that defendants' activities accurred in or affected any part of trade or
commerce.

Specific Intent - Attempt o Monopolize

There are several ways in which the plaintiffs may prove that one or more of the
defendants had the specific Intent to monopoiize. There may be evidence of direct
statements of a defendant’s intent to obtain a monopoly in the relevant market. Specific
intent to monopolize also may be inferred from what a defendant did.

Elements of Conspiracy to Monopolize Claim

With respect to their claim of canspiracy to monopalize against dafendants, plaintiffs
must prove each of the following elements by a preponderance of the evidence:

First, that an agreement or mutual understanding between two or more persons to
obtain or malntain monopoly power in a relevant market existed;
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Sacond, that the defendant knowingly — that is, voluntarily and Intentionally —
hacame a party to that agreement or mutual understanding:

L 4
Third, that the defendants specifically intended that the parties to the agreement
would obtain or maintain monapoly power in the relevant market;

Fourth, that one or more of the defendants committed an overt act in furtherance
of the conspiracy; and

Fifth, that defendants' activities occurred in or affected any part of trade or
commerce.

acific | - Conspi on iz

There are several ways in which tha plaintiffs may prove that a defendant had the
specific intent to monopalize. ‘There may be evidence of direct statements of adefendant's
intent. Specific Intent also may be inferred from what a defendant did. ‘

niury to Business or Prope

Plaintiffs must alsa establish as a part of their claims for conspiracy inunreasonable
restraint of trade, monopolization, anempted monopolization and consplracy to monopolize
that they suffered injury in their business or property as a proximate result of the alleged
conduct. In the course of normal, lawful competition, some businesses may suffer
economic losses or even go out of business. The antitrust laws are violated only when
unlawful competitive practices cause such sconomic l0sses. An injury to a business is the

* “nroximate result" of an antitrust violation only when the act or transaction constituting the
violation directly and in natural and continuous sequence produces, or contributes
substantially to producing, the injury. In othar words, the defendants’ alleged violation of
the antitrust laws must be a direct, substartial and identifiable cause of the injury that
plaintiffs claim to have suffered, but a plaintiff need not exhaust all possible alternative

. sources of injury in proving compensable injury. Proof of an antitrust violation does not

* necessarily mean the plaintiffs were damaged. Proof of an antitrust violation and antitrust
injury must be shown independently. Plaintiffs can recover only if the loss stems from a
reduction in competition because of the defendants’ behavior. There is no antitrust Injury
unless that behavior reduced competition, even if the behavior violated the antitrust law
at issue. '

a8 es

If you find that plaintiffs have been injured by an antitrust violation committed dy
defendants, the law provides that plaintiffs shouid be fairly compensated for all damages
to thelr business or property that were a direct result or likely consequence of the conduct
that you have found to be unlawful. A defendant's violations of the antitrust laws often
ereate a situation in which it is hard to determine the precisé amount of damages suffered
by the plaintiffs. Plaintiffs' right to be fairly compensated ghould not be affected by any
difficulty you may have in determining the precise amount of the recovery 5o long as there

*]
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is @ reasonable basis in the evidence for your award. You may nat, hawever, calculate
damages hased only on spaculation or guesswork, and you must remember that you can
award plaintiffs damages only for injuries caused by a violation of the antitrust laws. You
may not award damages for injuries or losses caused by ather factors.

Instructio icable to stions 7 and 8

The following definitions and instructions apply to Questions 7 and 8 below.

Past Lost Profits

| Profit means net profit: the amount by which plaintiffs’ gross revenues would have
exceeded all of the costs and expenses that would have been necessary to produce those
revenues. You may caiculate net profit, if any, in the foliowing way. -

You have heard evidence of the plaintitfs’ actual net profits in a period before the
antitrust violation. If you find that the eatlier period is a reliable guide to estimate what the
plaintiffs' actual net profits would have been later, in the absence or the antitrust violation,
then you may calculate plaintiffs' loss of profits by comparing (a) plaintiffs’ actual net profits
in the earlier period with (b) plaintiffs’ actual net profits (or loss) thereafter.

Future Lost Profits

You must make a just and reascnable estimate of both the amount of prafits, if any,
plaintiffs would have earned in future years and the length of time they would have earned
those profits. You should consider the various uncertainties that could affect the future
success of plaintiffs’ businesses, such as general market conditions, compaetition plaintiffs
would face in the future, and the like. You may also consider whether it is reasonable to
project the stream of profit into the future for a period of years (as plaintifts have done in
this case).

You may calculate future lost pfoﬁts. if any, in the following way:

You have heard evidence of the plaintiffs’ actual net profits in a period before the
antitrust violation. If you find that the earlier period is a reliable guide to estimate what the
plaintiffs' net prefits would be in the future, in the absencs of the antitrust violation, then

* you may calculate the plaintiffs’ future lost profits by comparing () plaintiffs’ actual net
profits in the earlier period with (b) your estimate of plaintiffs’ future net profits (or loss).

‘ If you award future profits, you must discount the amount to its present value, using
a discount rate of interest that you find reasonable. This is because the right to receive
a certain sum of money at a future date is worth less than the same amount of money in
hand today. For exampls, if you receive §100 today that you wotild otherwies not recaive
until a year from now, you can Invest that $100 so that a year from now, the return on that
§100 investment will make it worth something more that $100.

10
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Lost Eranchise Value

Plaintiffs have presented evidence conceming the fragchise value of their
businesses. If you find that defendants’ alieged antitrust violation caused damage to
plaintiffs' franchise values, then you may award damages for loss of franchise value. In
determining loss of franchise value and lost future profits, you should net add or combine

these figures together.

Mitigation of Damages

Do not include in your answer any smount that you find plaintiffe could have
avoided by the exercise of reasonable care.

1"




QUESTION1

Answer “Yes” or “No” in the blanks below. ¢

Do you find that the conduct complained of by the plaintiffs in this case:
Yes/No

(a) constitutes an unreasonable restraint of trade’? IVE,S

(b) constitutes monopolization or attempted ‘
monopolization? /VE,‘-'

() constitutes a conspiracy to monopolize? ___ﬁiﬁs

Ifyou have answered Questions 1(a), 1(b) and 1 (¢) above “No," then do notanswer
any other questions. Otherwise, proceed to Question 2.

12’
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Answer this question only if you answered Question 1(a) “Yes.” Otherwise, do not
answer this question.
' QUESTION 2 ' .

Which of the companies listed balow committed the conduct found by you in answer
. 10 Question 1(a) as to any of the plaintiffs listed below?

Answer “Yes" or "No” in the blanks below.

1 ottl Inc Yes /No
The Coca-Cola Company 7\/5,5
Coca-Cola Enterprises Inc. yes

-3 0., Ine Yes / No
The Coca-Cola Company /],/Eé
Coca-Cola Enterprises Inc. }/g_s:

As to Plaintiff O-Mc Beverages, Inc. Yes [ No
The Coca-Cola Company /\/6;5
Coca-Cola Enterprises Inc. /VES

As to Plaintiff Bolls Distributing Company Yes / No
The Coca-Cola Company | IVE'::'»
Coca-Cola Enterprises inc. /\/E,S

As to Plaintiff Hackett Beverages, inc. Yes / No
The Coca-Cola Company /\/@S
Coca-Cola Enterprises Inc. /L[g“i

13
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Answer this question only if you answered Quaestion 1(b) “Yes." Otherwise, do not

anewer this question.
QUESTIONY .

Did the company listed below commit the conduc:t found by you in answer to
Question 1(b) as ta any of the plaintiffs listed below?

Answer “Yes® or “No’ in the blanks below.

s to a i Yes /No
Coca-Cola Enterprises Inc. | /\/55
s to Plal Royal Cro ottling Co. Yes { No
Coca-Cola Enterprises Inc. | /l/ ES
s to Plaintiff O-Mc Bevecages, Inc. | Yes / No
Coca-Cola Enterprises Inc. ,VE5
As to Plaintiff Bolls Distributing Gompany Yos { No
Coca-Cola Enterprises Inc. /VE'S
As to Plaintiff Hackett Beverages, Inc. " Yes /No
Coca-Cola Entarprises Inc. ,[_/_E'_ﬁ

14
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Answer this question only if you answered Questioh 1(c) “Yes." Otherwisé. do not
answar this question.

’

QUESTION 4

Which of the companies listed below committed the conduct found by you inanswer
te Question 1(c) as to any of the plaintitfs listed balow?

Answer “Yas" or “No" in the blanks below.

As to Plaintiff Harmar Bottling Co., In¢. Yes /No
The Coca-Cola Company ’Vér'_S
Coca-Cola Enterprises inc. : )[g;

s to Plaintiff Rayal Crown Boft! Yos { No
The Coca-Cola Company : /V£§
Coca-Cola Enterprisas Inc. _ /l/t_E:" S

As to Piaintiff O-Mc Beverages, Inc. Yes [ No
The Coca-Cola Company ,]/_5.5
Coca-Cola Enterprises Inc. | /\/ P

s to Pla olis Distributing Compan Yes / No
. The Coca-Cola Company /VéjS
| Coca-Cola Enterprises Inc. /V&'ﬁ

As to Plaintiff Hackett Beverages, Ine. Yes / No
The Coca-Cola Company ]Vg.s
Coca-Cola Enterprises Inc. IV@LS

15




Answer this question only if you have answered Question 1(a), 1(b) or 1(c) “Yes."
Otherwise. do not answer this question. You are further instructed that you are to answer
this question anly as to those particular combinations of plaintiff(g) and defendant(s) to
which you answered "Yes” in Queation 2, 3, or 4. :

QUESTION S

Did one or more of the defendants listed below wrongfully interfere with existing
business relationships between a plaintiff listed below and retailers®?

A plaintiff must have proven each of the following elements by a preponderance of the
evidence:

First, the existence of a business relationship subject to interference,

Second, the occurrence of an act of interference that was willful and intentional,
and with the purpose of harming a plaintiff;

Third, that there was a reasonable probability that the business relatianship would
continue excapt for such interference; and

Fourth, that the defendant acted without any privilege or justification.

Answer “Yes” or “No” for each of the following for each plaintiff:

As to Plaintiff Harmar Bottling Ce., Inc. C Yes
The Coca-Cola Company ygﬁ
Coca-Cola Enterprises Inc. /Vgﬁ

" As to Plaintiff Roval Crown Bottling Co., Inc. Yes / No

The Coca-Cola Company __%L
Coca-Cola Enterprises Inc. )/55-

As to Plaintiff Q-Mc Beverages, Inc. : Yes / No
The Coca-Cola Company /V ES
Coca-Cola Enterprises Inc. I\/ES

16
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o Plainti
The Coca-Cola Company

Coca-Cola Enterprises Inc.

As to_Plaintiff Hackett Beverages, Inc,
The Coca-Cola Company

Coca-Cola Enterprises Inc.

17
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Answer this question only If you have answered Quastion 1(a), 1(b) or 1(c) “Yes.”
Otherwise, do not answer this question. You are further instructed that you are to answer
this question only as to those particular combinations of plaintiff(g) and defendant(s) to
which you answered “Yes® in Question 2, 3, or 4. .

QUESTION 6

Did one or more of the defendants listed below wrongfully interfere with a plaintiffs
prospective business rajationships with retallers?

Each plaintiff must have proven each of the following elements by a prepanderance of the
evidence.

First, that there was a reasonable probability that the plaintiff would have entered
into a business relationship with a retailer;

Second, that the defendant intentionally ;;revented the business relationship from
oceurring with the purpose of harming the plaintiff, and

Third, that the defendant acted without any privilege or justification.

Answer “Yes" or “No” for each of the following for each plaintift:

As to Plaintiff Harmar Bottling Co., Inc. Yes / No
The Coca-Cola Company J{/é‘ﬁ
Coca-Cola Enterprises Inc. }&'_S

- As to Plaintiff Roval Crown Bottling Co., Inc. Yes /| No
The Caca-Cola Company /VE;
Coca-Cola Enterprises Inc. - /1/ (D

& to Plai O-M¢ Bave . Yes [/ No
The Coca-Cola Company /VEE
Coca-Cola Enterprises Inc. /VES
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As to Plaintiff Bolls Distributing Company Yes / No

The Coca-Cola Campany . . Ves
Coca-Cola Enterprises Inc. | /I@;S
8 at Hackett Be e Yes / No
The Coca-Cola Company | ll/f_,_s
Coca-Cola Enterprises Ing. /\/&‘j
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Ifyou answered "Yes® inresponse to Questions 2,3 and/or 4, answer this question.

Otherwise, do not answer this question.

QUESTION7

™

As to each piaintiff for which you have answered *Yas” in Questions 2, 3 or 4,
datermine the sum of money, if paid now in cash, that would fairly and reasonably
compensate such plaintiff for its damages, if any, that were the proximate result of the

conduct you have found.

Consider the following elements of damagas, if any, and none other: past lost

profits, future lost profits, and/or lost franchise value as defined abave.

You should not award damages ta Bolls Distributing Company for conduct oceurring
prior to May 7, 1994, and you should not award damages to Hackett Beverages, Inc. for

conduct oscurring prior to April 28, 1985..

Do nat add any amount for interest on damages, if any.

Answar in dollars and cants for damages, if any, for the specific types of damages

listed below.

Harmar Bottling Company
4. Past Lost Profits $ N
2. Future Lost Profits - 3 9%4 L28

Y
3. Lost Franchise Value $_1u§b__

’14
1. Past Lost Profits $. S g4, 012 —

s

oo
2.  Lost Franchise Value g SZ235, 37 | =

0O-Mc Beveragas, Inc.

1. Past Lost Profits $ 5:3, 3?2
oy )

2.  LostFranchise Value s 757> 437
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Past Lost Profits
Future Lost Profits

Lost Franchise Value
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Past Lost Profits
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If you answered "Yes" in response to Questions 5 and/or 6, answer this question.
Otherwise, do not answer this question.

QUESTION 8 M

As to each plaintiff for which you have answered "Yes® in Questions § andlor €
determina tha sum of money, if paid now in cash, that would fairly and reasonably
compensate such plaintiff for its damages, if any, that were the proximate result of the
conduct you have found.

Consider the following elements of damages, if any, and none other: past lost
profits, future lost profits, and/or ost franchise value as defined above.

You should not award damages to Harmar Bottling Company, Ine. or Royal Crown
‘Bottling Company for conduct occurring prior to February 19, 1991 you shouid not award
damages to Bolls Distributing Company or O-Mc Beverages, Inc. for conduct occurring
prior to May 7, 18686; and you should not award damages 10 Hackett Beverages, Inc. for
conduct occurring prior to April 28, 1997.

Do not add any amount for interest on damages, if any.

Answer in dollars and cents for damages, if any, for the specific types of damages
listed below.

Harmar Bottling Company
1. Past Lost Profits s | <200 9 50

a
2. Future Lost Profits $ 394,@28 -

of

3. LostFranchise Value  § 1z Z;éSl —

Royal Gro ottl Compan

1.  Past Lost Profits $__ 5 84‘rﬁ/2’v -

2. Lost Franchise Value s S73.32 Z[ -

O-Mc Beverages, Inc

i
1. Past Lost Profits s. 1794
2. Lost Franchise Value g /8 2:, 8 4’ 7 >
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Bollg Distributing Company

1. PastLost Profits s_[23.849 —

. 40
2. Future Lost Profits $ 47/'. 1|78 —

3. Lost Franchise Value $ & Q;QS 7=

Hackett Beverages, inc.

| 6o
1.  Past Lost Profits $___£0000°
. a0
2. Future Lost Profits $ 343 0p —
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If in answer to either Question 2, Question 3, or Question 4, you have answered
“Yes’ to any one or mare of the dafendants listed balow, then answer the following

question as to each such defendant. Otherwise, do not answer th, following question as
to that particular defendant.

QUESTION®
Was the conduct of one or more of the defendants listed below a willful or flagrant
violation of the Texas antitrust laws? ' :
“Willful* means intentional.

“Flagrant® means conspicuously offensive; that is, so cbviously inconsistent with
what is right and proper as 1o appear to be a flouting of law or morality.

Answer ‘Yes" or “No” for each of the following: Yes/No
The Coca-Cola Company /\/ES
Coca-Cola Enterprises Inc. | /VE S
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if in answer to Question § and/or Question € you have answored *Yos" to any ane
or more of the defendants listad below a plaintiff, then answer the following question as
to @ach such defendant. Otherwise, do not answer the following question as to that
particular defendant. -

QUESTION 10

Do you find by clear and convincing evidence that such conduct found by you
resulted from malice?

“Clear and convincing evidence®™ means the measure or degree of proof that produces a
firm belief or conviction of the truth of the allegations sought to be established.

“Malice” means:
(a) a spetific intent by the defendant(s) to cause substantial injury to plaintiffs; or,
(b) an act or omission by the defendant(s)

(i) which, when viewed objectively from the standpoint of the defendant(s) at
the time of its occurrencs, involved an extreme degree of rigk, considering
the probability and magnitude of the potential harm to others; and

| (i) of which the defendant(s) had actual, subjective awareness of the risk
involved, but nevertheless proceeded with consclous indifference to the
rights, safety, or welfare of others,

. In answering this question, you will only consider acts of a defendant if that were
committed by:

1. Caorporate officers,

2. Those who have authority to employ, direct, and discharge servants of the
- master;

3. Those engaged in the performance of nondelegable or absolute duties of the
master; or

4. Those to whom the master has confided the management of the whole or a
department or division of the business.

Answer “Yes” or “No" for each of the follewing for each plaintiff:

As to Plaintiff Harmar Bottling Co.. Ine. Yes [ No
The Coca-Cola Company | | /\/ 0
Coca-Cola Enterprises Inc. , Ms
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As to Plaintiff Royal Crown Bottli 0., Inc | Yes / No
'fhe Coca-Cola Company o . ﬂ[d
Coca-Cola Enterprises Inc. A./a

to Plai o- e Yes / No
The Coca-Cola Company Af 4
Coca-Cola Enterprises Inc. ﬂ-&

s to Plaintiff Bo ibuting Compan | Yes / No
The Coca-Cola Company Ug
Coca-Cola Enterprises Inc. /l/ d

As to Plaintiff Hackeit Bevera Inc Yes / No
The Coca-Cala Company /I/o

Coca-Cola Enterprises Inc. A[d




After you retire to the jury room, you will select your own presiding juror. Then you
will deliberate upon your answers to the questions asked,

It is the duty of the presiding juror - ¢

1. to preside during your deliberations,

2. to see that your deliberations are conducted in an orderly manner
and in accordance with the instructions in this charge,

3. to write out and hand to the bailiff any communications concerning
the case thal you desire to have delivered to the judge,

4, tovote on the questions,
5. to write your answers to the questions in the spaces provided, and

6. to certify to your verdict in the space provided for the presiding
juror's signature or to obtain the signatures of all the jurors who
agree with the verdict if your verdict is less than unanimous.

You should not discuss the case with anyone, not even with other members of the
jury, unless all of you are present and assembled in the jury room. Should anyone attempt
to talk to you about the case before the verdict is returned, whether at the courthouse, at
your home, or elsewhere, please inform the judge of this fact.

- when you have answered all the questions you are required to answer under the
instructions of the judge and vour presiding juror has placed your answers in the spaces
provided, and signed the verdict as presiding juror or obtained the signatures, you will
inform the bailiff at the door of the jury room that you have reached a verdict, and then you
will return into Court with your verdict.

27




CERTIFICATE

We, the jury, have answered the above and foregoing ,questions as herein
indicated, and herawith return same into court as our verdict.

(To be signed by the presiding juror if unanimous).

WS

la—

P% IDING JUROR

(To be signed by thase rendering the verdict if not unanimous.)

44' %:ﬁﬁ‘ Coammy Melo b,

- Y

4@45__9 //2/24(’/ M W;M

PINovERA ,0CLuv~fV%_, jﬁ-/\ﬂ«g/@
'M«daww KEM &44
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